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MODULE -
INDIAN CONTRACT ACT 1872

Introduction: Law is a basic necessity of every civilized society. Law is the bundle of rules and
principles to be followed by the members of the society.  When there is a law in a country, it
brings uniformity and balance in human actions, and provides justice to the aggrieved persons.

According to Holland, “Law is a rule of external human action enforced by the sovereign
political authority.”

In the words of Blackstone,” Law is a rule of civil conduct, prescribed by the supreme
power of state, commanding what is right and prohibiting what is wrong.”

INDIAN CONTRACT ACT 1872

The law relating contract in Indiais contained in the Indian contract Act, which came in to
force on the first day of Sept 1872. The act is extended to the whole of India except the state of
Jammu and Kashmir. The act as it now stands contains the general principles of contract, contract
of indemnity, surety ship, Bailment, and Agency. The law of contract deads with those
transactions or promises which create legal rights and obligations. In case of non performance of
the promise by one party, it also provides legal remedies to an aggrieved party.

CONTRACT - Dé€finition

Generaly contract may be defined as an agreement which creates rights and obligations
between the parties. These obligations and right s must be of such a nature that these can be
clamed in the court of law.

According to Salmond, “A contract is an agreement creating and defining obligation
between the parties.”  Section 8(h) of the Indian Contract Act defines contract as an agreement
which is enforceable by law.

From the above definitions of contract it is clear that a contract essentially consists of three
elements:

1. Anagreement
2. Obligation, and
3. Enforceability

1. Agreement: An agreement involves a valid offer by one party a valid acceptance by the
other party.

2. Enforceability: It means contract must be legal in nature and which can be claimed in the
court of law.

For example, X invites Y to a party and Y accepts the invitation, then it is only a social
agreement and not a contract. On the other hand A agrees to sell his house to B for Rs. 5, 00,000.
Thisisacontract.

ELEMENTSOF CONTRACT

An agreement to be enforced in the court has to satisfy certain conditions. On satisfying
these, the agreements become a contract, and those conditions become essentials of a valid
contract. The essential elements of a contract are contained in the definition of contract given in
sec. 10 of the contract Act. According to this Act, “all agreements are contracts if they are made
by free consent of parties competent to contract for alawful consideration and with alawful object
and are not hereby expressly declared to be void.” The essential elements of a contract include:
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1. Agreement: - There must be an agreement between the parties of a contract. It involves a
valid offer by one party and a valid acceptance by the other party. Agreement is created by
offer and acceptance. Therefore an agreement is = offer +acceptance. It is only by an
agreement a contractual relation is established between the parties. For example, A sends
a proposal to B to purchase a property for Rs. 10 lakhs and B accept the same, then this
result into an agreement.

2. Lawful consideration: Consideration means something in return. An agreement islegally
enforceable only when each of the parties to it give something and gets something. It may
be past, present or future and must be real and lawful. A contract without consideration is
not acontract at all. The consideration must be legal, moral and not against public policy.

3. Capacity of parties: The parties to an agreement must be capable of entering into a valid
contract. According to sec. 11, the following persons are not competent to enter in to a
contract.

(a) Persons of unsound mind (ldiots, lunatic person etc.)
(b) Persons disqualified by law to which they are subject.
(c) Minors (Not completed the age of 18)

4. Freeconsent: For the formation of a contract one person must give his consent to another
person. The consent thus obtained must be a free consent. A consent is said to be freeiif it
is not caused by coercion, undue influence, fraud, misrepresentation or mistake. If the
consent is obtained by unfair means, the contract would be voidable.

5. Consensus ad idem: It means the two parties of the contract must agree upon the subject
matter of the contract in the same manner and in the same sense.  That is there must be
identity of minds among the parties regarding the subject matter of the contract.

For example, A has two houses one a Caicut and another at Palakkad. He has offered To sdl
one house to B. B accepts the offer thinking to purchase the house at Palakkad, while A, when
he offers; he hashismind to sell the house at Cdlicut. So thereis no consensus ad idem.

6. Lawful object: The object of an agreement must be lawful. It must not be illega or
immoral or opposed to public policy. If it isunlawful, the agreement becomes void.

7. Not declared to be void: There are certain agreements which have been expressly
declared void by the law. It includes:

(a)Wagering agreement

(b) Agreement in restraint to marriage

(c) Agreement in restraint of trade etc.

Thus an agreement made by parties should not fal in the above category.

8. Certainty and possibility of performance: - The terms of the contract must be precise
and certain. They should not be vague. The terms of agreement must be capable of
performance. For example A agreesto sell one of his houses. A has four houses. Here the
terms of agreement are uncertain and the agreement is void.

9. An intention to create legal relationship:- There should be an intention between the
parties to create a legal relationship. Mere informal promise is not to be enforced. Social
agreements are not to be enforced as they do not create any legal obligations. An ord
contract is avalid contract except in those cases where writing, registration etc. is required
by some statute.
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TYPESOF AGREEMENTS

Void agreements. “An agreement not enforceable by law is said to be void”. A void agreement
has no legal significance from the beginning. No contract comes out from avoid agreement ieit is
void ab initio. The following agreements are examples of void agreements:-

a) Agreement without consideration

b) Agreement with persons like minors (sec.11)

c) Agreement made without consideration (sec.25)
d) Uncertain agreement (sec.29)

€) Impossible agreements (sec.56) etc.

Illegal agreements: - An agreement which is either prohibited by law or otherwise against the
policy of law isan Illegal agreement. All illegal agreements are null and void but void agreements
arenot illegal. All collateral transaction to anillegal agreement are also illegal.

CLASSIFICATION OF CONTRACTS
Contracts made by the parties can be classified into different types on the following bases.

1

2
3.
A.
a

Formation of Contract

Performance of Contract

Extend of validity of Contract

On the basis of Formation:-On thisbasis, contracts may be grouped into three

Express contract: - These are the contracts, which are entered into between the parties, by
words spoken or written. For example, A writes to B, “ I am willing to sell my Car to you
for Rs. 2,00,000.” B accepts A’s offer by another letter. This is an express contract.

Implied contract: - Implied contracts are formed on the basis of implied promises on the
part of parties. When the proposa or acceptance is made otherwise than in words, the
contract formed is called implied contract. Thus in implied contract, making an offer and
giving acceptance to it is manifested by the act on the part of party. For example, X gets
into a public bus, and then he enters into an implied contract with the authorities of the bus
that he wishesto travel in the bus.

Quas contracts:-In certain circumstances law itself creates legal rights and obligations
against the parties. These obligations are known as quasi contracts. It is also known as
constructive contract. For example, the finder of lost goods is under an obligation to find
out the owner and return the goods. Section 68 to 72 of Indian Contract Act deal with the
cases of quasi contracts.

On the basis of Performance: - It includes

Executed Contract:-Executed contract is one that has been performed. If both parties of
a contract have performed their respective obligations, contract is known as executed
contract. For example, A sells a Car to B for Rs. 1,00,000. B pays the price. This is an
executed contract.

Executory contract :-An executor contract is one in which both the parties have not yet
performed their obligations either wholly or partly. For example, A makes an agreement
for buying a car from a car dealer and has made payment. The car has been delivered, but
the ownership is yet to be transferred.
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C. On thebasis of extend of Validity:- On this basis contract may be classified as under

a. Valid contract:- Contract is said to be valid if it satisfies all conditions required for its
enforceability. In other words an agreement enforceable by law is a valid contract. For
example, If A offers B to sell his car for Rs. 2,00,000 B agree to buy the car for this price, then
itisavalid contract.

b. Void Contract: A contract which ceases to be enforceable by law become void. No party
has right to claim it in the court of law. A void contract not necessarily be unlawful but it has
no lega effects. A contract with alien friend becomes subsequently void when aien friend
become alien enemy.

c. Voidable contract:- According to sec.2(i) “ An agreement which is enforceable by law at
the option of one or more parties, but not at the option of other or others is a voidable
contract.” Generally a contract becomes voidable when the consent of one of the parties to the
contract is obtained by coercion, undue influence or misrepresentation. For example, if the
consent of the party was caused by coercion the contract is enforceable at the option of the
party whose consent was not free.

d. lllegal contracts: - The contract is said to be illegal, if its object isillegal. A contract
arising out of an illegal agreement isillegal ab initio . For example, an agreement to commit
murder isanillegal one.

e. Unenforceable contract: - It isa contract, which isvalid, but not capable of being enforced
in a court of law because of some technical defects. Technical reasons affecting validity of
contract may be that contract is not in writing or is not registered or has no adequate stamp
duty on it etc. For example, A make out promissory note in favour of B for Rs. 1000, It has
stamp duty of Rs. 5 only. But as per law it must have stamp duty of Rs. 10, such promissory
note is invalid. But if stamp duty is raised up to required level it may be allowed to be
enforced.

Distinction between void and illegal agreements:

Base Void agreement Voidable contract

Definition Agreement not enforceable by law Agreement which is enforceable by
law at the option of one party.

Cause An agreement become void if it lacks | An agreement becomes voidable if
any one of the essentials of a valid | the consent of one of the party had
contract not been free.

Time Void agreement isvoid ab initio Voidable contract become void only
when it is declared to be so by an
aggrieved party.

Right The defects of a void agreement are | The defects in the case of a voidable

incurable agreement are curable and may be
condoned.
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“All contracts are agreements but all agreements are not contracts”

According to section 2 (h) of the Indian Contract Act, “an agreement enforceable by law is a
contract”. That is al agreements are not contract. An agreement, in order to become a contract
must satisfy certain conditions which are the essential elements of a contract. For example, if an
agreement is not indented to create legal relationship, agreement not made with the free consent of
the parties, agreement not made for a lawful object etc. These agreements are not valid contracts.
An agreement which does not create legal obligation is aso not a contract. Thus all contracts are
agreements but all agreements are not contracts.

OFFER AND ACCEPTANCE

Offer and acceptance are the two basic elements which comprise an agreement. One person makes
an offer to another person, when the other person accepts that offer, it becomes an agreement.

Offer or Proposal

According to sec. 2 (a) of the Contract Act, “When one person signifies to another his willingness
to do or abstain from doing anything, with a view to obtaining the assent of that other to such act
or abstinence, he is said to make a proposal.”

Offer is one of the essential elements of a contract. The person making the offer or
proposal is called the offeror proposer or promisor and the person to whom the proposal is madeis
called ‘the propose’ or offeree.

Elements of an Offer:
1. Inan offer one party must express his willingness for doing or not doing a thing
2. It must be made to another person
3. Offer ismade with aview to know the assent of the other person.
4. There must be an intention to create legal relationship.

Example: X desireto sell hisCarto Y for Rs. 3,00,000 _ it does not constitute offer, because X has
merely expressed his desire.  On the other hand if X asks Y would you buy my Car for
Rs.3,00,000, this makes an offer, and here X is the offeror.

Classification of offer:

1. Specific offer: - When an offer is made to a specific person or class of persons, such offer
is known as specific offer. The specific offer can be accepted only by that particular
person or organization.

2. General offer: It is an offer which is made to a group of people or public at large. Such
offer can be accepted by any member of that group.

3. Cross offer: - When two parties exchange identical offers with each other, in ignorance of
each other’s offer, the offers are cross offer.

4. Counter offer: Incomplete and conditional acceptance of an offer is known as counter
offer. In other words, when an original offer is rejected and a new offer is made, it is
known as counter offer.

5. Standing offer (Tender):- An offer for a continuous supply of acertain article at acertain
rate over a definite period is called a standing offer.
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ESSENTIALSOF VALID OFFER
The following characteristics are necessary to create avalid offer.

1. Theterms of an offer must be clear and certain: - The terms of an offer should not be
indefinite, vague or loose. The vagueness of an offer will not create any contractual
relationship .

For example, A says to B “ | will sell you a Car” as A owns four cars, the offer is not
definite.

2. Offer may beexpressor implied: - An express offer is one which may be made by words
spoken or written. An implied offer is one which may be gathered from the conduct of the
party or the circumstances of the case.

3. Theoffer must be communicated to the offeree: - An offer must be communicated to the
offeree. Until an offer is made known to the offeree, he does not know what he has to
accept.

4. An offer must be made with an intention of creating legal obligations: - A proposal will
not become a promise even after it has been accepted unless it was made with a view to
create legal obligations. An offer to perform social or moral acts, without any intention of
crating lega relations, will not be avalid offer.

5. Offer may be conditional: - An offer can be made subject to a condition. It can be
accepted only subject to those conditions. |f the condition is not accepted, the conditional
offer lapses.

6. Offer must be made with aview to obtaining the assent of the other party

Invitation to an offer is not an offer:-Offer is different from invitation to an offer.
Quotations, catalogues of goods, advertisement for tender etc are not actual offer. They are
mere invitation to offer.

8. Offer may be specific or general: - The offer being made to a particular individual or
organization is known as specific offer. On the other hand, if an offer has been made to a
group of people or public at large, such offer is known as genera offer.

9. Offer should not contain a term the on-compliances of which would amount to
acceptance: While making the offer one cannot say that, if the offer is not accepted before
acertain date, it will presumed to have been accepted.

When Does an offer comesto an End? / Revocation of Offer/L apses of Offer:-

The Offer must be accepted before it lapses. Sec. 6 of the contract act deals with various
modes of revocation of an Offer.

1. Revocation by Communication of notice (Sec. 6(1):- A person who makes an offer can
withdraw it at any time before acceptance. Such revocation may be express or implied.
Notice of revocation will take effect only when it comes to the knowledge of the offeree.

2. By lapse of time (Sec.6 (2):- An offer lapses if it is not accepted within the prescribed
time. Where no time is fixed, it should be accepted within a reasonable time. Otherwise
the offer will lapse after areasonable time.

3. Death or insanity of an offeror:- An offer lapses by the death or insanity of the offeror,
if the fact of his death or insanity comes to the notice of the acceptor before acceptance.
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4. Non fulfillment of pre requisite conditions: - When the offeror has put some conditions,
which are prerequisites to acceptance, such conditions must be fulfilled before accepting
offer. Non fulfillment of such conditions will lead to revocation of an offer.

5. By counter offer: - The offer will be revoked if the offeree makes a counter offer.

6. Offer not accepted according to the mode prescribed:- Sometimes the offeror may
prescribe particular mode in which offeree must send his acceptance. Non compliance of
prescribed mode may lead to rejection of acceptance.

7. Subsequent Illegality or destruction of subject matter: - An offer lapses, if it becomes
illegal after it is made but before it is accepted.

ACCEPTANCE

According to section 2(b) a proposal or offer is said to have been accepted when the person

to whom the proposa is made, signifies his assent to the proposal. An offer when accepted
becomes a promise. Offer and Acceptance in a contract are like two sides of a coin and the
absence of any one will not create any contractual relationship between these parties. According to
William Anson, “acceptance is to offer what is a lighted match is to a train of gun powder.”

An acceptance can be made by words spoken or written. It can be made by conduct also.

It can be accepted only by the person to whom it is made.
ESSENTIALSOF A VALID ACCEPTANCE:-

1.

Acceptance must be absolute and unconditional: - Partial and conditional or qualified
acceptance will not be a valid acceptance. That is the acceptor either should accept the
item of the offer in toto or should reject it in toto. There should not be any variation in
terms while accepting the proposal.

Acceptance must be given in a prescribed mode or manner: - If the acceptance is not
made according to the mode prescribed, the offeror may intimate to the offeree within a
reasonabl e time that the acceptance is not according to the mode prescribed , and may insist
that the offer must be accepted in the mode prescribed. But if still it is not followed, the
offeror can reject that acceptance.

Time of Acceptance: - Acceptance must be made within the time alowed. When no time
is specified, acceptance must be given within reasonable period of time.

Acceptance must be communicated: Acceptance to be legally effective must be
communicated and brought to the knowledge of the offeror. Even if the acceptor has
accepted the offer but if it is not communicated properly, it would not result into an
agreement.

Acceptance may be express or implied: - When an acceptance is made by words spoken
or written, it is an express acceptance. |If it is accepted by conduct, it is an implied
acceptance. For example when a person goes to a Restaurant and has some food, he
impliedly accepts to pay for it.

Acceptance must be made before offer isrevoked: - The acceptance of an offer must be
done before the offer lapses or is withdrawn or cancelled. Once an offer is dead due to any
reason it is dead for ever.

Acceptance must be made by the offeree: - Acceptance must be made only by the person
to whom the offer is made and not by others.

Acceptance is not implied from silence of the party: - Generally, silence on the part of
offeree regarding the offer in no case may amount to acceptance.
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COMMUNICATION OF OFFER AND ACCEPTANCE

According to sec.3 of Indian Contract Act, “that the communication of proposal, the acceptance
of proposd, and the revocation of proposa and acceptance respectively are deemed to be made by any
act or omission of the party proposing, accepting or revoking by which he intends to communicate such
proposal, acceptance or revocation or which has the effect of communicating it”. Thus communication
of offer and acceptance is necessary for forming a contract.

The communication of an offer iscomplete as soon as it comes to the knowledge of the offeree.
Communication of acceptance is complete—

1. asagang the proposer, when it is put in a course of transmission to him as to be out of the
power of the acceptor
2. asagang the acceptor, when it comes to the knowledge of the proposer.

For example, A proposes by a letter to sell a Car to B at a specified amount and B accepts A’s proposal
by letter sent by post. Here the communication of acceptance is complete as against A when the letter is
posted and as against B when the letter isreceived by A.

Revocation of Offer and Acceptance: -

An Offer may be revoked a any time before the communication of its acceptance is complete as
againgt the proposer, but not afterwards. So an offer can be revoked at any time before the letter of

acceptance has been posted by the accepter.

An Acceptance may be revoked at any time before the communication of the acceptance is
complete as against acceptor, but not afterwards.

CONSIDERATION

Congderation is one of the essentid elements of vaid contract. According to sec. 25 of the
Indian Contract Act, an agreement made without consideration is void. Every agreement must be
supported by condderation to become a contract. In true sense consideration means “something in
return” to the promisor (quid proquo).

The term congderation is defined in sec.2 (d) of the Indian Contract Act as,”when at the desire of
the promisor, the promisee or any other person has done or abstained from doing, or promise to do or to
abstain from doing something, such act, abstinence or promise is called a consideration for the promise.”

Essentids of Consideration:-

1. Condderation must move at the desire of the promisor: - It is essentid that promisee should
perform his part of the promise only at the desire of the promisor. The desire of the promisor
may be express or implied. For example, A’ buys a book for his friend ‘B’. Later on ‘B’
promises to pay Rs. 75 to *‘A’. Since ‘A’ has bought the book voluntarily without the desire of
‘B’, it cannot be valid consideration for the promise of ‘B’.

2. Consideration may move from the promisee or any other person:-According to Indian
law, the consideration may proceed either from the promisee or any other person. Under
the English law, consideration must move from the promisee.

3. Consideration may be past, present or future: - If the promisor had received the
consideration before the date of the promise, it is known as past consideration. If the
promisor receives consideration simultaneously with his promise, it is known as present
consideration. When the consideration on both sides is to move at afuture date, it is called
future consideration. However, according to English Mercantile law, consideration may
be present or future only.
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4. Consideration need not be adequate:-According to Indian contract Act, it is not
necessary that the value of promise should be equal to the value of consideration. Even if
the value of consideration is|ess than the value of promise, the contract isvalid.

5. Consideration must be real and not illusory: - Consideration must have some vaue in
the eyes of law. It must not be illusory, fictitious, fraudulent and uncertain.

6. Consideration must be lawful:- Consideration is said to be unlawful if
1. If itisforbidden by law.
It isfraudulent
It involves or impliesinjury to the person or property of another person.
It isregarded by court as criminal

o ~ w N

It is regarded by the court as being against the public policy.

A stranger to a contract/ Privity of contract

A stranger to a contract is a person who is not a party to the Contract. Such a party neither
makes nor accepts any offer. Privity of contract states that the contract confers right and
obligations on contracting parties only.  Therefore stranger to a contract cannot sue on the
contract.

A stranger to consideration/ Privity of consideration:

When consideration is furnished not by the promisee but by a third person, the promisee
becomes a stranger to consideration. Under the Indian contract Act, consideration may move from
the promisee or any other persons. So in India, a consideration made by the stranger is lawful and
enforceable.

Exceptionsto therulethat a stranger to a contract cannot sue:

1. Beneficiary of a trust: - Trust is an arrangement whereby some property is handed
over to trustee by the owner. This property is is to be managed by the trust for the
benefit of the party known as beneficiary. Here the beneficiary can sue to enforce his
rights under the trust, though he is not a party to a contract.

2. Contracts through an agent: - Contracts which are entered into through an agent can
be enforced by his principal. Here the principa can file suit against third party or can
be sued by third party.

3. Marriage settlement, partition or other family arrangement: - If an agreement has
made for the above purpose, in such agreement provision may be made for the benefit
of a particular member. Such person, who is beneficiary in the agreement, can
maintain a suit.

4. Estoppels to acknowledgment:-When a party admits liability in a contract to third
party, then if he deniesit on any ground, he will be stopped from doing so. Hisliability
would continue towards third party.

5. Charges created on immovable property: - Agreement creating charge on
immovable property in favour of third party for his benefit can be enforced by third

party.
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Exception to the rule ‘No consideration No Contract’

Generally a promise without consideration is null and void. It is a ‘naked promise’ or
‘Nudum Pactum’ . But sec. 25 of the contract Act given some exceptions to thisrule.

1. Agreement based upon love and affection:- Here the essentials of the agreements
includes:

a. It must be expressed in writing

b. It should be registered under the law for the time being in force

c. It should be made on account of natural love and affection, and

d. The parties should stand in anear relation to each other.

If an agreement fulfils the above conditions, it is valid and enforceable even though it is
not supported by consideration.

2. Promise to compensate for Past voluntary services: - If aperson has aready voluntarily
done something for the promisor and the promisor agrees to compensate wholly or in part,
the agreement is valid even though it is without consideration.

For example ‘A’ find “‘B’s purse and hand it over to him. B, in return promise to give A
Rs. 50. Itisavalid contract.

3. Agreement to pay time barred debt:- A promise by a debtor to pay atime barred debt is
enforceable provided it is made in writing and is signed by the debtor or by his agent
authorized in that behalf. An oral promiseto pay atime barred debt is unenforceable.

4. Agency: - According to sec 185 of the Indian Contract Act, no consideration is necessary
to create an agency.

5. Completed gifts: - Gift once made cannot be recovered on the ground of absence of
consideration.

CAPACITY OF PARTIES

According to section 10 of the contract Act, parties making an agreement must have the
contractual capacity. Section 11 of the Act states that “every person is competent to contract who
is of agage of majority according to law to which he is subject, and who is of a sound mind and is
not declared disqualified from contracting by law to which he is subject.”

Thus every person is competent to enter into a contract if,
a. hehas attained the age of majority
b. heisof sound mind, and
c. heis not disqualified by any law from contracting

MINOR

A person who has not attained the age of majority is a minor. According to the Indian
Magjority Act 1875, a person who has not completed his 18" year of age is considered to be a
minor. But if aminor is under the care and custody of the court and a guardian is appointed by the
court for the minor, then the minor becomes major only on the completion of the age of 21 years.
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Law regarding Minor’s Agreement:-

1.

An agreement with a minor is void ab initio: A minor does not have the contractua
capacity and when he makes agreements, such agreements are void and cannot be enforced
in the court of law.

Minor can be a promisee or beneficiary: - A minor cannot be stopped from getting
benefits in an agreement. If in a contract, minor is a beneficiary or suffered loss or heisa
promisee, he can demand the enforcement of agreement.

Ratification on attaining the majority is not allowed: A minor cannot ratify a promise
entered into during his minority, after attaining majority.

Minor is not bound to return the benefits received: - If a minor retained any benefit
under the agreement, he is not liable for repay or compensate the same. The reason is that
the original contract isvoid in the beginning itself.

The principles of estopel is not applicable to minor: - The genera principle of estopel is
not applicable to aminor.

A minor is liable for necessaries supplied: According to sec 68, “if a person, incapable
of entering into a contract or any one whom he is legally bound too support, is supplied by
another person with necessaries suited to his condition in his life, the person who has
furnished such supplies, is entitled to be reimbursed from the property of such incapable
person.

Minor can be an agent: A minor can act as an agent and bind his principal by his acts.

He cannot be adjudged insolvent: A minor cannot adjudged insolvent as he is not
competent to enter into contracts for debts.

Minor- as partner: A minor cannot be a partner, but he may be admitted to the benefit of
apartnership. Hisliabilities are l[imited to the extend of hisinterest in the partnership.

PERSONS OF UNSOUND MIND

In order to be competent to contract, a person must be of sound mind. A person who is

usually of unsound mind and occasionally of sound mind may make a contract when heis of sound
mind. A person who is usually of sound mind but occasionally of unsound mind, may not make a
contract when he is of unsound mind.

Types of persons of unsound mind:

1.

Idiots: A person who has completely lost his mental powers and incapable of forming a
rational judgment is called an idiot. All agreements other than of necessaries of life, with
idiots are absolutely void.

Lunatic: A lunatic person is a person who suffers a serious mental disorder due to some
mental strain or mental shock or any highly tragic event. A lunatic is not liable for
agreements entered into during the period of his madness.

Drunken persons: A drunken person suffers from temporary incapacity to contract. An
agreement by a drunken person is void because during his drunkenness he cannot
understand the business and its implications.
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PERSONS DISQUALIFIED BY OTHER LAWS
1. Alien enemies: - A person who is not a citizen of Indiais called aien. The following rules
will apply in respect of an aien enemy:
a. No contract can be made with an alien enemy during the subsistence of war

b. Performance of the contract made before the outbreak of war will be suspended during
the course of war.

2. Foreign sovereigns, and ambassadors:- In the case of Ambassadors and foreign
sovereigns, according to sec 86 of the civil procedures, previous sanction of the centra
government isto be obtained .

3. Insolvents: When a debtor is adjudged as insolvent his property vests in the official
Receiver and thereby he cannot enter into a contract. This disqualification is automatically
removed after he is discharged.

4. Convicts.- A convict when undergoing imprisonment is incapable of entering in to a
contract. When the period of sentence expires, the incapacity to contract disappears.

5. Corporations. A company or corporation can enter into contracts only through its agents,
such as Board of Directors, Managing Directors etc in accordance with its Memorandum of
Associations. Any contract beyond the Memorandum is not valid.

6. Married women: They are competent to enter into a contract with respect to their separate
properties. But she cannot enter into contracts with respect to their husbands’ property.

FREE CONSENT

According to Secl13 of the Contract Act defined consent as, “two or more persons are said
to consent when they agree upon the same thing in the same sense.” Without free consent of the
parties, an agreement does not acquire legal sanctity and consegquences.

Section 14 of this act states that, ‘Consent is said to be free when it is not caused by,
Coercion
Undue influence
Mis representation
Fraud
5. Mistake
In the first four cases, the contract is voidable, but in the last case, the contract is void ab initio

El SR

ELEMENTSOF FREE CONSENT
A.COERCION

Coercion implied use of some kind of physical force by doing some act forbidden law to
seek consent of the other party. If the consent to an agreement is obtained by coercion, the contract
isvoidable at the option of the party whose consent is so obtained. It includes:

a. The committing of any act forbidden by the Indian Penal Code
b. Theunlawful detention of any property of another person
c. Threatening to detain the property of another person.
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B.UNDUE INFLUENCE:
It is the improper use of any power possessed over the mind of the contracting party.
Section 16(1) of the Contract Act defines undue influence as follows:-

“ A contract is said to be induced by undue influence, where the relations subsisting between the
parties are such that one of the parriesisin a position to dominate the will of the other and uses
that position to obtain an unfair advantage over the other”..

Effect of Undue influence: - An agreement caused by undue influence shall be voidable at the
option of the party whose consent has been so obtained. In such cases the court may either set
aside the contract absolutely or it may direct the person, who wants to avoid the contract to refund
the benefit which he actually obtained.

Difference between Coercion and Undueinfluence:

1. Coercion implies the use of physical force or threat to cause consent. While undue
influences involve use of moral or mental pressure to cause consent.

Coercion involves acrimina act while thereis no criminal act in undue influence.

3. When the consent of the promisor is obtained by coercion the contract is voidable at the
option. When the consent is obtained by undue influences the contract is voidable or the
court may set aside it.

4. In case of coercion, the threat may come from a third party who is a stranger to the
contract. While on the other hand, the undue influence must be exercised by or against a
person who is a party to the contract.

C.FRAUD:

When a wrong representation is made by a party with the intention to deceive the other
party or to cause him to enter in to a contract, it is said to be fraud. According to Sec.17, Fraud
includes any of the following acts,

a. A fasesuggestion asto afact known to beafase

b. A promise made without any intention of performing it.

c. Doing any act filled with deceive

d. The active concealment of fact with knowledge of the fact, and

e. Doing any such act as the law specialy declaresto be fraudul ent.
Effect of fraud:

If the consent to an agreement is caused by fraud, the contract is voidable at the option of
the party, whose consent was so caused. In case of fraud, the aggrieved party has the following
remedies:-

a. Hecan cancel the contract within areasonable time.
b. He can suefor damage

c. Hecaninsist on specific performance of the contract on the condition that he shall be put in
the position in which he would have been if the representation made had been true.
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Silence asfraud:

Mere silence or non disclosure of facts normally does not constitutes fraud unless party
keeping silence is under legal obligation to speak or his silence is equivalent to speech.. But this
rule has certain exceptions. Under these situations, silence maintained by the party will amount to
fraud. These situations are as follows:-

1. Party keeping silence is under duty to speak

2. Silence maintained by the party is equivalent to speech

3. Disclosure of Half truth
D.MISREPRESENTATION:

It is a misstatement of material facts. The party making untrue statement believes that the
statement is true, but in reality statement turns to be incorrect. It aso includes non disclosure of
material facts and facts without any intention to deceive the other party.

According to sec.18 of the Act, misrepresentation means and includes:

1. The positive assertion in a manner not warranted by information of the person making it
which is not true, though he believesit isto be true.

2. Any breach of duty which, without an intent to deceive, gains an advantage to the person
committing it, or any one claiming under him, or

3. Causing, however innocently, a party to an agreement, to make a mistake as to the
substance of the thing which is the subject of the agreement.

Effects of Misrepresentation:

When consent of the party is caused by the misrepresentation made by another party, the
contract is voidable at the option of the aggrieved party whose consent was caused by
misrepresentation. He has the following rights:

1. May avoid or rescind the contract

2. May insist on the misrepresentation being mad good or

3. May rely upon the misrepresentation as a defence to an action or the contract.
E.MISTAKE

A mistake means that parties intending to do nothing have by intentiona error done
something else. If the agreement is made under a mistake, it means that there is no consent and
when the consent is nullified by such mistake, and then the agreement has no legal effect.

Classification of Mistake:
1. Mistake of fact and
2. Mistake of law

A. Mistake of Fact:-Mistake relating to terms and conditions or any facts essential to the
agreement is known as mistake of facts. Mistake of facts may be

a. Bilateral mistake:- A bilateral mistake is one where both the parties are under a mistake.
Section 20 of the Act lays down that,” where both the parties to an agreement are under a mistake
as to amatter of fact essential to the agreement, the agreement is void.” Therefore two conditions
must be fulfilled for bilateral mistakes:

a) Mistake must be committed by both the parties, and
b) The said mistake must relate to some essential fact.
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b. Unilateral mistake: - In this case only one party is under amistake. In other words, if thereisa
mistake on the part of one party alone and the other party does not know the mistake, then it is
called unilateral mistake. According to section 22, “a contract is not voidable merely because it
was caused by one of the partiesto it being under a mistake regarding a matter of fact.”

In the following case unilateral mistake make contracts void:-
I.  Unilateral mistake relate to the nature of contract, the contract itself isvoid.
ii.  Unilateral mistakesisasto identity of the person contracted with, the contract is void.
C. Mistake of Law:- Mistake of law may be of two types:
1. Mistake of Indian Law
2. Mistake of foreign law

LEGALITY OF OBJECT

The contract to be legally valid must contain lawful object. According to section 10 of the
act, “all agreements are contract if they are for lawful consideration and with a lawful object.
Lawful object means, intention to do something permissible within the provisions of law”. For
example, A in consideration of Rs. 10 lac from B agrees to Kill C. The object of this agreement is
killing, which isillegal and punishable under Indian Penal Code.

Unlawful Consideration and Unlawful Object: Under the following circumstances an agreement
would be unlawful:

1. Itisforbidden by law:-If the object or consideration of an agreement is forbidden by law,
the agreement is void. For example, A agreesto sell certain goods to B after knowing very
well the goods are to be smuggled out of the country. Here the object isforbidden by law.

2. It defeats the provisions of any other law:-Where the enforcement of a particular is of
such a nature that it would defeat the provisions of any statutory law which isin force, the
agreement isvoid.

3. Itisfraudulent: - Fraud is punishable under the provisions of the law. Thus an agreement
made with an object of defrauding or deceiving another will be void.

4. It involves an injury to a person or property of other:- Agreements made with an object of
putting some person in to crimina or wrongful harm or damaging his property or
reputation is void.

5. ItisImmoral: - If the object of an agreement is considered as immoral in the opinion of
the court, such agreement will be void on account of unlawful object.

6. It is against public policy: - Any agreement which goes against public policy and
adversely affect public welfare public decency and public interest will be void. The court
has declared the following agreements oppose to public policy.

a. Trading with aien enemy

Trafficking in public office

Interfering with course of justice

Marriage brokerage agreements

Agreement creating interest against professional duty.
Agreement in restraint of parental duty.

Agreement in restraint of Trade

@ *opoo00CT
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WAGERING AGREEMENT

According to Anson,” wager means promise to give money or money’s worth upon the
determination of an uncertain event in which the parties have no materia interest and with mutual
chances of gain or loss.” Thus in simple words, Wagering agreement is one in which money is to
be paid by one to another party or vice versa on the happening or non happening of future
uncertain event.

Essentials of wagering agreement:

1. Mutual gain or losses: - There are two parties in wagering agreement. One of the parties
will win and another party will lose.

2. Uncertain event: - The performance of wagering agreement depends on happening or non
happening of afuture uncertain event.

3. Interest of the parties: - The parties must not have any other interest in the happening of
the event except the sum of money which either of them will win or lose.

4. Control over the event:-Neither of the parties should have any control over the event.

5. Payment of money: - The two person agree that dependent on the determination of that
event in one way, one shall pay money to the other and vice versa

For example, X and Y agree that, If it rains on a particular day, X will give Y Rs. 1000 and if it
does not rain on that day Y will give X Rs. 1000.

Effect of wagering agreements:

1. Wagering agreements are void. Therefore the winner cannot recover amount which other
party had to pay.

2. Agreement by way of wager is just void and unenforceable. The collateral transactions
based on such agreement are not affected and thus are valid.

The following transactions are included in the wagering agreement:
1. Speculative transactions
2. Transactions of lotteries
3. Horserace and gambling transactions
4. Crossword puzzles

Contract of Insurance: Insurance contract is a contract whereby the insurance company in
consideration of payment of premium from the insured promises to compensate his losses arising
out of insured cause. These contracts are valid. The differences between insurance contract and
wager are given below:

a. Contract of insurance is a contract of indemnity  while a wagering contract is not a
contract of indemnity.

b. In insurance contract there is insurable interest, but in wagering contract there is no
insurable interest.

c. A wager will arise only if one party losses and another gains while in insurance contract no
winning or losing.

d. A contract of insuranceislegal and enforceable while awagering contract is void.

In insurance contract the amount of premium is determined scientific way, but in a
wagering agreement, to determine amount of loss or gain has no basis at all.
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CONTINGENT CONTRACT

Contract is mutual exchange of promise between the parties. A contract may be absolute or
contingent. An absolute contract is one in which the promisor must perform the contract in all
events.

Contingent Contract: - A contract is said to be contingent when its performance depends upon
the happening or non happening of a future event. According to section 31 of the Indian Contract
Act, “a contingent contract is a contract to do or not to do something, if some event collateral to
such contract does or does not happen.” Contingent contract are caled conditional contracts in
English law. Contract of indemnity and guarantee is a contingent contract.

For example, X agrees to pay a sum of Rs. 20,00,000 to Y, if his house gets a fire. Here the
contract between X and Y is a contingent contract. The performance of it depends on breaking of
fire in Y’s house.

Essentials of a Contingent Contract:-
1. The performance of a contingent contract will depend upon a future event.
2. The happening of the event must be uncertain

3. The happening or non happening of such future events should not form an essential part of
the contract, but it should only be collatera toit.

4. The happening or non happening of such future event must be beyond the powers of the
contracting parties.

Rulesregarding contingent contract:

1. Contingency on Happening of an event: The performance of the contract is conditional
on the happening of an event. It cannot be enforced unless such event occurs. If it does
not occur, such contract becomes void.

2. Contingency on non-happening of an event: - When the performance of contingent
contract depends upon non-happening of future uncertain events,; on the occurrence of that
event, agreements become void.

3. Contingency on the happening of an event within stipulated time: - When a contract is
made on the happening of a specified uncertain event within a fixed time, it becomes void
if at the expiration of the time so fixed, specified event does not happen.

4. Contingency on non happening of an event within the stipulated time: - When the
performance of a contract depends on non happening of some event within stipulated
period of time, if the event occurs within that, contract becomes void.

5. Contingency on the non happening of impossible event:-Contingent agreement, which
depends on the happening of an impossible event are void, whether the impossibility of the
event is known or not known to the parties to the agreement at the time when it is made.
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Difference between Wager and Contingent Agreement:

1. There are mutual promises in a wagering agreement. While it is not necessary in a
contingent contract.

2. Wagering agreements are void. But contingent contracts are valid subject to conditions.

In wagering agreements parties do not have any interest on the happening or non-
happening of that event. But in contingent contract, one or both the parties may may have
some interest on the event.

4. In wagering agreement future event is determining factor, but in contingent contract future
event is collateral to a contract.

QUASI CONTRACTS

The obligations which are created and imposed by law in the absence of any contract to
that effect are called quasi contracts. Quasi contracts are based on the maxim, “nemo debetlocu
platari ex liena justua”, that is “ no man must grow rich out of another person’s cost.” Quasi
contracts are aso called constructive contracts. For example A has forgotten his bag containing
certain goods at B’s shop by mistakes. B is under legal obligation to return them to A.

The obligations created by quasi contracts can be enforced in the court in ssimilar manner as
in case of a formal contract. In other words, when the person fails to discharge his obligation
arising out of quasi contracts, another party will get legal remedies asif the contract is broken.

Types of Quasi-Contracts:
The Indian Contract Act provides for five types of quasi-contracts, which are as follows:

1. Supply of necessaries to the person having no contractual capacity or to his
dependent:-An agreement made by the person who has no contractual capacity are void.
But agreements made by such person to procure necessaries for him or his dependent is
legally entitled to recover the cost of such supplies.

2. Reimbursement of payment made by a person who is interested but which another
person is legally bound to pay:- In certain cases it happens that one party makes a
payment, because he is interested in that payment. But liability for making that payment
lies on another person. Thus on making such payment, the person liable to pay has to
reimburse it to the person who has made the payment.

3. Obligation to pay for non gratuitous act or service:-Some times a person may render
services voluntarily with an intention of getting its return. The person who gets benefit of
such acts or services is liable to compensate the person doing such act or rendering
Sservices.

4. Rightsand duties of thefinder of lost goods: - A person who finds goods lost by another
person. On his being taken custody of those goods, certain rights and obligations are
created on his part without any formal contract. Such rights and obligations resemble with
that of aformal contract and can be enforced in asimilar manner.

5. Liability of personsto whom money is paid or things delivered by mistake or under
coer cion: - Where the person has delivered some goods or has made payments of money to
another person either by mistake or under coercion. Such person is under legal obligation
to return it to the person delivering.
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PERFORMANCE OF CONTRACT:

After formation of contract, the next stage is the performance of the contract. A contract

creates legal obligations. Performance of a contract means the carrying out of these obligations.
Every person who is bound by an obligation must be ready to perform it at the time when he has
promised to do, and in the manner in which he has promised to do.

Who must perform the Contract

The liability of performing a contract basically lies on the promisors. Sec. 37 to 41 of this

Act lays down the basic rules regarding the legal status of the person who is to perform the
contract. The contract may be performed by:-

1.

Promisor himself: It isvery clear that a person who makes a promise must performit. If a
contract involves the exercise of personal skill and qualification of the promisor then it
must be performed by the promisor himself and not by any other person and in case of
death of such promisor, his heirs are not liable to perform the contract.

For Example, X is a painter who promise to paint a picture for Y. In this case X aone
must perform the contract personaly. If X dies, his heirs are not liable to perform the
contract.

By the agent of promisor: When the personal skill of the promisor is not necessary, and
the work could be done by any one, the promisor or his representative may employ a
competent person to perform it. He acts as an agent of the promisor.

By legal representative:-If the promisor dies before the performance of the contract, his
legal representative like son and daughter who inherit the property of the deceased
promisor are bound to perform it.

Third person:-If the promisee accepts performance of the promise from third party, there
isdischarge of the contract and the promisor is thereby discharged.

Time and Place of Perfor mances:

Ordinarily a person who is bound to perform a contract must be ready to perform it at the

time when he has undertaken to do the same. The following rules are applicable regarding the time
and place of performance of a contract:

a. Where time is not fixed: Where the contract is to be performed without any demand by

b.

the promisee and where no time for performance is fixed then the contract must be
performed within a reasonable time.

Where time is fixed: - When a promise is to be performed on a certain day and the
promisor has undertaken to perform it without application by the promisee the promisor
may perform it at any time during the usual hours of business on such a day and at the
place at which the promise ought to be performed.

Place of performance:-If the contract mentions a place, the contract must be performed at
the place mentioned in the contract. If no place is mentioned, the promisor must ask the
promisee to fix areasonable place to perform the contract.

The performance of any promise may be made in any manner or at any time which the
promisor prescribes or sanctions. (sec. 50)
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Perfor mance of Joint promises:

When two or more individuals are bound to perform a contract together, it is called ajoint
promise. When a joint promise is made, then unless contrary intention appears from the contract,
all such persons must jointly with the surviving promisors fulfill the promise.  The following are
the rules regarding the performance of Joint Promises:

1. Joint liability: When two or more persons make joint promises for doing or not doing
something, both the promisors are jointly liable to perform it. In case of death of any one
of them, hislegal representative along with remaining promisors will perform the promise.

2. Individual liability: - When two or more joint promisors make promise and there is no
express contract contrary to it, both of them are individually liable to perform them. Here
the liability of joint promisors is *Joint and several’.

3. Right of contribution: Joint promisors have joint and severa liabilities. When one of the
joint promisors has been compelled to perform entire promises, he has a right to clam
contribution or share of other promisors, unless contrary intention appears from the
contract.

4. Release of one of the joint promisors: According to section 44 of this act, “a release by
the promisee of any one of the joint promisors does not discharge other joint promisors
from liability. The released joint promisor aso continues to be liable to other joint
promisors.

DISCHARGE OF CONTRACT

Discharge of contract means terminations of the contractual relationship between the
parties. On the termination of such relationship the parties are released from their obligations in
the contract.

Modes of discharging Contract:
A contract may be discharged in any one of the following ways.

A. Discharge of contract by performance: - This is the most popular and usual way of
discharging contracts. When the parties to a contract fulfill their obligations arising under
the contract within the time, and in the manner prescribed, it is known as discharge of
performance. Performance of contract may be of two types:-

Actual performance and attempted performance

a. Actual performance: - In order to claim performance, the parties to a contract must
have actually performed their part of contract. It is actual performance

b. Attempted performance or tender: - A person who is bound to perform a promise
will be ready to perform and will aso offer to perform his promise but sometimes the
other party may refuse to accept that performance. This is known as “attempted
performance”. All attempted performance is legally treated as equivalent to actual
performance except in case of payment of money.

For example, A has borrowed sum of Rs. 15000 from for three months. On the due
date, a makes payment, But B does not accept it. In this case A will not be released
from his liability of making that payment to B; however, he will not be liable for
paying any interest on that after three months.
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B. Discharge of contract by mutual agreement: - A contract is formed when the parties are
mutually agreed. In the same way the parties of a contract by a mutual agreement can
discharge that contract. Contract may be discharged by agreement in the following ways:

1. By Novation (Substitution of a new contract):-Under the method of novation,
existing contract is replaced by new one either between same parties or between new
parties. It discharges an existing contract and brings new contract into existence. The
new contract must be capable of being enforced at law. The consideration for the new
contract isthe discharge of the old contract. The essentials of novation are:

a. There must be mutual consent of all the parties for the novation.
b. The new contract must be one capable of enforced by law
c. New contract is made before the expiry of the period of original contract.

2. By alteration:-Alteration of contract may take place when one or more of the terms of
the contract altered by the mutual consent of the parties to the contract. In novation,
there may be change in parties, but in ateration, origina parties exist; only the terms
are altered. Alteration discharges the original obligations.

3. By Rescission:-Rescission means cancellation of the contract. If the parties to a
contract agree to rescind it, the original contract need not be performed. Rescission
may either be total or partial. If all the terms of the contract are cancelled, it is called
total rescission. While, some of the terms of the contract are cancelled, some new
terms are added to it, and then it is called partial rescission.

4. By remission: - Remission means acceptance of lesser performance than what was
actually due under the contract. For example, A owes to B Rs. 50000. A paysto Rs.
25000 and B accepts the amount in settlement of the whole debt. In this case A is
discharged from his liability of Rs. 50000.

5. By waiver: - When both parties, by mutual consent, agree to abandon their respective
rights, the contract need not be performed and the same is discharged. It is called
waiver

C. Discharge by lapse of time: - When a period is specified for the performance of the
contract, it is known as period of limitation. If the contract is not performed and the
promisee fails to take any action within the period of limitation, then the contract is
terminated or discharged by lapse of time. In case of contracts, the period of limitation is
three years. After the expiry of this period the court will not allow to enforce the contract
and it will be discharged.

D. Discharge by Operation of Law:- A contract may discharged by the operation of law in
the following cases.

a. By Death:-Where performance of a contract is required to be made in person and the
personal skill and qualification of the promisor are important, the death of the promisor
discharges the contract.

b. By insolvency: When a person is adjudged insolvent, he is discharged from al the
liabilities incurred before the adjudication.

c. By Merger: This is a condition by which, an inferior rightcontract merges into a
superior right contract. In this case, the inferior right contract stand discharged
automatically.
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E. Discharge by Impossibility of Performance: -The impossibility of performance of a
contract may be initial impossibility and subsequent impossibility.

1. Initial impossibility or impossibility at the time of formation of contract:-

When both the contracting parties are aware of impossibility of performance of the
contract even at the time of formation of the contract itself, then the agreement
becomes void ab initio. If they are aware about the impossibility of the contract at the
time of performance, in such a case the contract is void when such impossibility is
discovered.

2. Impossibility which arises subsequent to the formation of contract or Supervening
impossibility): In certain cases, the contract at the time of formation is capable of being
performed. Subsequently after the formation, its performance becomes impossible or
illegal. Such impossibility may arise due to the reasons beyond the control of both the
parties. This kind of impossibility is known as Supervening impossibility and such
contract becomes void.

For example, A agrees to sell his Motor Bike to B for a specific price. Later on they
came to know that motor bike already been stolen. Here the contract isvoid.

A contract is discharged due to supervening impossibility under the following
situations:-

a. Destruction of subject matter: - If the subject matter of the contract is destroyed
or perished subsequent to the formation of the contract without the fault of either
parties to the contract, the contract need not be performed and it is discharged.

For example, X agrees to sell his Scooter to Y. Before the transfer, the Scooter is
destroyed by an accident; the contract is discharged by impossibility of
performance.

b. Death or personal incapacity of the promisor:-A promise requiring personal skill
and ability may become physically incapable of performance by reasons of the
death or incapacity of the same person. Such impossibility discharges the promisor
from liability.

c. Change of Law: - Change of law, after the formation of a contract, if renders
performance of contract unlawful; such contract is discharged on the ground of
supervening impossibility.

d. Discontinuation of particular state of thing, which is essential for performance:
- When the contract is made by the parties, on the ground that, certain state of
things will continue till the performance of a contract. But that state of things gets
changed or discontinued due to any reason beyond the control of the parties; such
contract becomes void on the basis of supervening impossibility.

e. Declaration of war: When a war is declared after the formation of a contract, al
pending contracts with the residents of enemy country remains suspended.
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Exceptions to the Doctrine of supervening impossibility: In the following cases doctrine of
supervening impossibility is not applicable:-

1. Difficulty of performance: - Difficulty is no excuse for performance. If the performance
of the promise becomes more expensive, difficult and cumbersome die to any reason; the
promisor has to perform it.

2. Commercial impossibility: - When the performance of a promise becomes costlier, non
profitable and more risky, such contract will not be discharged. This may arise due to
sudden change in price, economic policies of the govt. etc.

3. Strikes, lock-outs, riots and civil disturbances:- A contract is not discharged
automatically on the ground of supervening impossibility due to strike, or alockout by the
owners, or acivil disturbances coming in the way of performance

of the contract.

4. Impossibility dueto failure of third party: - Failure of third party or hisinability will not
be considered sufficient ground for discharging a contract.

5. Partial impossibility: When a contract is entered into for several objectives, failure of one
of the objects does not terminate the contract.

F. Discharge by Breach of Contract: - A contract can be discharged by not performing it.
Breach of contract means refusal of performance on the part of the parties. If the contract
is unilateral, the only remedy for the other contracting party is to claim relief for breach
against the promisor. If the contract is bilateral, the party who is not in breach, is not only
entitled to claim relief for breach, but also exonerate from liability to perform his part of
contract. Breach of contract may be of two types, actual breach and anticipatory breach.

BREACH OF CONTRACT AND REMEDIESFOR BREACH

Formation of a contract imposes obligation on both the parties to perform their respective
promises. When one of them fails to neglect or refuses to perform his promise, he is said to have
committed a breach of contract. Breach of contract may of two types; actual breach and
anticipatory breach.

Actua breach of contract takes place when the promisor fails to perform his obligation or
refuses to do so on the due date of performance.

In anticipatory breach of contract, the promisor either refuses to perform or makes himself
unable to perform a promise before due date of performance.

The various remedies available to an injured are:

A. Rescission of the Contract: - Where one of the parties to a contract commits breach, the
other party treats the contract as rescind or cancelled and refuses the further performance. It
is the way by which a contract may be discharged. When a contract is broken by one party,
the other party may sue to treat the contract as rescinded and refuse further performance.

For example, A promises to sell his Car to B for a Price. A does not sold the Car , B is
discharged from his liability to pay the Price.
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The court may grant rescission if the contract is voidable on the part of the aggrieved party.
The court may refuse to grant rescission in the following cases:

a. When the aggrieved has ratified the contract
b. Owing to change of circumstances parties cannot be restored to their original position.

c. During the subsistence of the contract, third parties have acquired rights in good faith
and for value.

d. When only part of the contract is sought to be rescinded and such part is not severable
from rest of the contract.

B. Suit for damages: - When a contract is broken, the injured party can claim damages from the
other party. The object of awarding damages for the breach of a contract is to put the injured
party in the same financial position as if the contract had been performed. No compensation
isto be given for any indirect or remote loss on account of breach. There are different types
of damages

a. Compensatory damages. These damages include the direct loss suffered by the
aggrieved party, and it is calculated as on the date of breach, taking into consideration,
the prevailing circumstances.

b. Special damages: - These damages are those which arise from the breach of contract
under specia circumstances. If there is a breach of contract under special
circumstances, special damages can be claimed. Specia damages can be recovered
only if it stipulated in the contract.

c. Exemplary damages or vindictive damages. - These damages are awarded with a
view to punish the defaulting party who injured the feelings of the othrs and not solely
with the idea of awarding compensation to the injured party.

d. Nominal damages: Nomina damages are awarded in cases where the injured party is
able to prove a breach of contract, but he has not suffered any real and substantial loss.
The basic idea of granting such damages is to bring the party making breach of contract
to record and to recognize the right of aggrieved party.

Penalty and Liquidated damage: - Sometimes, the parties while making a contract, may fix the
amount of damage, which may be either Liquidated damage or penalty depending upon the manner
of fixingit. Liquidated damages represent a sum fixed or ascertained by the parties in the contract.
It isafair and genuine pre-estimate of the probable loss that might ensure as aresult of the breach.

Penalty is a sum fixed the contract at the time of its formation which is disproportionate to
the damages likely to accrue as aresult of the breach. It is used forcing the other party to perform
the contract.

C. Suit for Specific Performance: In certain cases, damages are not an adequate remedy for the
breach of the contract. In such circumstances, the court directs the defaulting party, to carry
out the performance of the contract specificaly. This is known as specific performance.
Specific performance of a contract cannot be claimed as a matter of right, and the courts are
always at discretion to grant the relief by specific performance or not.

The order of specific performance, at the discretion of the court may be granted in the
following cases:
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a. Where monetary compensation is not an adequate remedy for breach of contract.

b. Where there is no standard for ascertaining the actua damage, caused by non
performance of promise by the party.

c. Whenit is probable that monetary consideration on non-performance
of the act cannot be obtained.

D. Suit for Injunction: - In acontract if the party has made a promise for not doing something,
and the party makes a breach of contract by doing that thing. To prevent such party from
doing that act an order of injunction may be claimed by an aggrieved party. Injunction is a
preventive relief and is generally issued in cases where the compensation in terms of money
is not an adequate relief.

E. Suit upon quantum mer uit:-The quantum meruit literally means ‘as much as earned’ or ‘in
proportion to work done’. That iswhen a person had done some work under a contract and
the other party repudiated the contract, or some event happens which makes the further
performance of the contract impossible, then the party who has performed the work can
claim remuneration for the work has aready done.

Claim for quantum meruit: Claim for quantum meruit arises in the following cases:

a. When a contract isfound to be void: When a contract is discovered to be unenforceable for
some technical reasons, any person who has received any advantage under such contract is
bound to restoreit.

b. When something is done without any intention to do so gratuitously: - According to
section 70 of the act, when a person does some work for or delivers something to another
person with the intention of receiving payment for the same then such other person is bound
to make payment if he accepts such services or goods or enjoys their benefit.

c. When a contract is divisible: When a contract is divisible and the party no in default has
enjoyed the benefit of the part performance, the party in default may sue on quantum meruit.

d. When one party abandons or refusesto perform the contract:- When a party of a contract
performs a part of the contract, abandons it without completing or refuses to perform the
remaining part, then, the other party can claim, compensation for the work done on the basis
of quantum meruit.

e. When an indivisible contract is performed badly: - When an indivisible contract for lump
sum has been completely performed but badly, the person performing it is entitled to claim
the whole amount; but the other party can make a deduction for a bad work.
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MODULE- I
SPECIAL CONTRACTS

CONTRACT OF INDEMNITY AND GUARANTEE

A contract of indemnity is a contract in which one party promises to compensate or protect
the other party from the losses arising in future. According to section 124 of Indian Contract Act,”
a contract of indemnity is a, contract by which one party promises to save the other from loss
caused to him either by the conduct of the promisor himself or buy the conduct of any third party.”
The object of a Contract of Indemnity is essentialy to protect the promisee against anticipated
loss. A contract of fire insurance and marine insurance is a contract of indemnity.

The person who promises to save the other from the loss is called indemnifier. The person
to whom the promise is made, is called indemnified or indemnity holder. A valid contract of
indemnity must have the following ingredients:

1. One party promises to save the other from loss caused to the latter
2. Thelossis caused to him by the conduct of the promisor, and
3. Thelossis caused by the conduct of any other third person.

Object of contract of indemnity:-The object of indemnity is essentially to protect the
indemnified from the anticipated |oss.

Features of | ndemnity contract:

1. Express contract of indemnity: - Where the terms of the contract of indemnity are either
inoral or inwritten, it is called an express contract of indemnity.

2. Implied contract of indemnity: -Where the contract of indemnity inferred from the
circumstances of the case, or from the relationship of parties, is called an implied contract
of indemnity.

3. Compensation of loss: - In the case of contract of indemnity, there is a compensation for
the loss suffered by the indemnified.

4. Essentials of a valid contract: A contract of indemnity is also required to possess al the
essentials of avalid contract.

Rights of an indemnity holder:-According to sec.125, the following are the rights of an
indemnity holder:

1. Right to recover damages: - All damages which he may be compelled to pay in any suit
of any matter to which he promise to indemnify applies.

2. Right to recover cost: - All costs he may be compelled to ay in any such suit. But the
indemnity holder can recover such cost only if he had acted prudently and did not
contravene the orders of the indemnifier or only if the indemnifier authorized him to bring
or defend the suit.

3. Right torecover all sum paid: - Heis entitled to recover al the sums which he may have
paid under the terms of any compromise of any such suit, provided such compromise is not
contrary to the orders of the promisor and was one which it would have been prudent for
the indemnity holder to make.

4. Suit for specific performance: - An indemnity holder is entitled to sue the indemnifier

even before he has suffered any damage, provided an absolute liability has been incurred
by him.
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Rights of an Indemnifier:

1. Right to subrogation: - On payment of the amount of loss or liability to the indemnified
the indemnifier is subrogated to al the rights of indemnified.

2. Right to equities: - After making payment to the indemnified for the loss, indemnifier is
entitled for all equities which indemnified could have enforced against the third party liable
for loss.

3. Right to refuse indemnity: The indemnifier has the right to refuse indemnity provided the
loss caused to the indemnity holder is beyond the scope of the contract.

CONTRCT OF GUARANTEE

Where a person gives a guarantee to another person, either to (a) performing a promise or
(b) discharging the liability of athird person, there arises a “Contract of Guarantee”

According to section 126 of the Contract Act, “A contract of guarantee is a contract to
perform the promise or discharge the liability of a third person in case of his default.” The person
who gives the guarantee is called the surety or guarantor, and the person in respect of whose
default the guarantee is given is called the principal debtor, and the person to whom the guarantee
isgiven is called the creditor.

For example, A lends Rs. 5000 to B on C’s promise to pay the same if B fails to pay within a year.
Thisisacontract of guarantee.

A contract of guarantee may be either oral or written. It may be expressed or implied and
may even beinferred from the conduct of the parties concerned.

Essential features of a contract of guarantee: -
The essentia features of a contract of guarantee are as follows:-

1. Three parties: - There must be three parties in ca contract of guarantee, namely the
principa debtor, the creditor and the surety.

2. Three contracts. There are three contracts in a contract of guarantee, namely, contract
between principal debtor and creditor, contract between principal debtor and surety, and
contract between creditor and surety.

3. Capacity to contract: In a contract of guarantee, the principal debtor may not be a person
competent to contract, but his incapacity should be in the knowledge of the surety. In such
case, the surety is regarded as the principal debtor and is personally liable to pay the debt,
although the principal debtor isnot liable to pay.

4. Concurrence: The contract of guarantee requires concurrences of all the three parties ie,
creditor, Principal debtor and the surety. It may be either express or implied by the
circumstances of the case.

5. Liability: A contract of guarantee pre supposes a liability enforceable by law. Thatisina
contract of guarantee, the surety undertakes to pay a debt or discharge a liability of athird
person, in case of his default.

6. Consideration:-Like al other contracts, the contract guarantee must be supported by a
lawful consideration. It is not necessary that the surety must get some consideration
directly from the creditor. Rather the benefit enjoyed by the principal debtor is considered
asufficient consideration to support the promise of the surety.

7. Disclosure of facts: Though, the contract of guarantee is not a ‘contract of utmost good

faith’. But it is a duty of the creditor that, he must disclose to the surety, all those facts
likely to affect the degree of his responsibility.
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Distinction between a contract of indemnity and contract of guarantee:

The following are the differences between contract of indemnity and guarantee:

Basis of Distinction

Contract of indemnity

Contract of guarantee

1. Definition

2. Number of parties

3. Natureof liability

4. Number of contract

5. Liability

6. Reguest of the debtor

A contract by which one
party promise to save the
other from loss caused by
him by the conduct of the
promisor himself or by the
conduct of any other party, is
called contract of indemnity.

In a contract of indemnity
there are only two parties.
Indemnifier and indemnified
or indemnity holder.

In a contract of indemnity,
the liability of the indemnifier
is primary and independent.

There is only one contract in
a contract of indemnity, i.e.
between the indemnifier and
the indemnified.

The liability of  the
indemnifier arises only on the
happening of a contingency.

It is not necessary for the
indemnifier to act at the
request of the indemnity
holder.

The indemnifier cannot sue
third parties for loss, in his
own name unless there is an
agreement in hisfavor.

The object of a contract of
indemnity is to save the
promisee form loss.

Both the parties must have
contractual capacity.

A contract of guarantee is a
contract to perform the
promise or discharge the
liability of a third person in
case of his default.

In a contract of guarantee,
there are three parties, viz,
the creditor, the principal
debtor and the surety.

The liability of the surety is
secondary and dependent in a
contract of guarantee.

In a contract of guarantee,
there are three contracts, ie,
between the principal debtor
and creditor, between creditor
and surety and between
surety and principal debtor.

There is usudly an exiging
debt or duty, the performance
of which is guaranteed by the

urety.

It is necessary that the surety
should give the guarantee at
the request of the debtor.

A surety, on discharging the
liability of the principa
debtor is entitted to sue
against the principal debtor in
his own name.

The object of a contract of
guarantee is to provide an
assurance as to performance
of promise or discharge the
liability.
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Principa debtor need not
In case of contract of | necessarily be competent to
guarantee, consideration is a | contract.

7. Rightt
ight to sue N

Congideration in a contract
between Principal debtor and
creditor is deemed to be
sufficient consideration for a
contract between creditor and
surety.

8. Object

9. Capacity of contract

10. Consideration

Kindsof guarantee:
Guarantee may be classified in the following ways:
1. Onthebasisof purpose: There arethreetypes of guarantees on thisbasis

a. For Payment of debt:-A guarantee may be for payment of debt or loan. This may
either be for an existing debt or for a future debt. Guarantee for an existing debt is a
retrospective guarantee, and for a future debt is a prospective guarantee.

b. For price: A guarantee may be for the payment of price of the goods to be sold on
credit.

c. For honesty: A guarantee given for the honesty or good conduct is known as fidelity
guarantee. Thisisgenerally given when a person is employed as an agent or servant.

2. Onthebasisof transaction: : It may be

a. Simple or specific guarantee: - When a guarantee is given in respect of a single debt
or specific transaction, it is called a specific or simple guarantee.

b. Continuing guarantee: When a guarantee extends to a series of transactions, it is
called a continuing guarantee (sec.129). The surety’s liability in this case will continue
till al the transactions are completed or till the guarantee is revoked by him for further
future transactions.
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Revocation of a continuing guar antee:

A continuing guarantee as regards future transaction may be revoked under the following

circumstances.

1.

By notice of revocation by the surety: - Section 130 of the Act provides that where a
guarantee is continuing it is open to the surety to terminate the same after due notice to the
creditor in respect of any future transactions. In such a case the surety would not be
responsible for future transactions which may be made by the principal debtor after surety
has revoked the contract of guarantee.

By the death of the surety:- As per sec.131, in the absence of any contract to the contrary,
the death of the surety revokes a continuing guarantee so far as regards future transactions.
It is not necessary that, notice of death should be given to the creditor.

By novation: - Novation means substitution of a new contract in the place of an old one. If
a new contract of guarantee is substituted in the place of an old one either between the
same parties or between different parties the original contract of guarantee is revoked.

By altering the terms of contract: Sec 133 of the Contract act provides that when the
terms of the contract between the creditor and the principal debtor are altered without the
consent of the surety, the surety will be discharged as to transactions subsequent to
alteration. Accordingly a continuing guarantee may be revoked if any alteration takes
place in terms of the contract without the consent of the surety.

By release of Principal debtor: -If there is any contract between the creditor and the
principal debtor, by which the principal debtor is released, the continuing guarantee of the
surety is also revoked and surety is discharged by any act or omission of the creditor.

By creditors act of omission: Any act or omission of the creditor which results into
eventua remedy of the surety against the debtor amounts to revocation of the Contract of
Guarantee.(Sec.139)

Rights of surety:
A surety has certain rights against (1) the creditor (2) the debtor (3) the co-sureties

1.

2.

Rights against creditor:-

a. Before payment of the debt: - A surety after the guaranteed debt has become due and
before he is called upon to pay, to require the creditor to sue the principa debtor. But
he shall have to indemnify the creditor for any expenses or loss resulting there from.

b. On payment of the debt: On payment of the guaranteed debt, the surety is subrogated
to al the rights of the creditor and gets the right to demand from the creditor at the time
of payment all the securities.

c. Right to be set-off: On being sued by the creditor the surety may plead any set of or
counter claim which the debtor has against the creditor.
Rightsagainst principal debtor:-

a Right to beredieved from liability: - Before making any payment under the guarantee,
the surety can compel the principal debtor to relieve him from liability by paying off
debt.
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3.

b. Right of subrogation: - Where a guaranteed debt has become due and the surety has
paid al that he is liable for, he is invested with al the rights which the creditor had
against the principa debtor.

c. Right to indemnity: In every contract of guarantee there is an implied promise by the
principal debtor to indemnify the surety and the surety is entitled to recover from the
principa debtor al payments properly made.

Rights against co-sureties:

When a debt is guaranteed by two or more sureties, they are called co-sureties. The co-

sureties are liable to contribute, as agreed, towards the payment of the guaranteed debt.

a. Co-aureties liable to contribute equally: - Where there are two or more co-sureties
for the same debt and the principal debtor has committed a default, the co-sureties in
the absence of any contract to the contrary, are liable to contribute equally to the extent
of default.

b. Liabilities of co-sureties bound in different sums (sec.147): Where the co-sureties
have agreed to guarantee different sums, they have to contribute equally subject to the
maximum amount guaranteed by each one.

c. Release of co-surety: Where there are co-sureties, a release by the creditor of one of
them does not discharge the others, nor does it free the surety so released from his
responsibility to the other sureties.

Discharge of surety from liabilities:

The following are the circumstances under which a surety is discharged from hisliability.

1.

Revocation by giving notice: - In the case of continuing guarantee, by giving notice of
revocation by the surety, he can be relieved from his liability with respect to future
transactions.

Revocation by death of surety: - In the case of continuing guarantee the death of a surety
discharges him from al liabilities as regards transactions after his death. But in British
law, the death of surety revokes continuing guarantee only when it comes to the notice of
the debtor.

Variance in terms of contract: - Any variance made without the surety’s consent in the
terms of the contract, between the principal debtor and the creditor discharges the surety as
to transactions subsequent to the variance.

Novation: A surety is discharged when a new contract of guarantee is substituted for an
old one.

Release or discharge of the principal debtor: - The surety is discharged by any contract
between the creditor and the principa debtor, by which the principal debtor is released, or
by any act or omission of the creditor; the legal consequences of which is the discharge of
the principal debtor.

Impairing surety’s remedy:- If the creditor does any act which is inconsistent with the
rights of the surety or omits to do any act which is required of him as his duty towards the
surety, and due to such act or omission the eventua remedy available to the surety against
the principal debtor isimpaired then the surety is discharged.

Variation in terms of contract: A surety will be discharged from his entire liabilities if
the terms of origina contract between the principal debtor and the creditor have been
atered in any way without his consent.
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8. Loss of securities: If the creditor losses or parts with the securities belonging to the
principal debtor without the consent of the surety, then the surety will be discharged to the
extent of the value of the surety.

9. Guarantee obtained by misrepresentation: If the surety’s consent to guarantee is
obtained by the creditor by his misrepresentation then the contract becomes invalid and the
surety gets discharged.

10. Guarantee obtained by concealment-: The surety is discharged if the guarantee is
obtained by the creditor by means of keeping silence as to materia fact, as the contract
becomesinvalid.

11. Failure of consideration: The surety will be discharged on a substantia failure of
consideration.

12. Lack of any essential element of contract: A contract of guarantee like any other contract
must have all the essential elements of a valid contract. If any of the elements is not
present, the contract is void and the surety is discharged.

CONTRACT OF BAILMENT AND PLEDGE:

The word “bailment’ is derived from a French word ‘Bailer’ which means ‘to deliver’. In
legal sense, it has been defined as voluntary change of possession of goods from one person to
another for some purpose.

According to sec. 148 of Contract Act defines a bailment,” A bailment is the delivery of
goods by one person to another for some purpose, upon a contract that they shall, when the
purpose is accomplished, be returned or otherwise disposed of according to the person delivering
them.” The person who delivered the good is called bailer and the person to whom they are
delivered is called the bailee. The transaction is called bailment.

Essentials of Bailment:

1. There must be a delivery of goods: - Delivery of goods from one person to another for

some specific purpose is very essential for bailment. Mere custody without possession does
not create bailment. Possession should be distinguished from mere custody. A person
under whose custody the goods are without its possession is not a bailee.
Delivery may be actual or constructive. In actual delivery, the delivery may be made by
physical handing over the goods to the bailee. In some cases it may not always be possible
to give physical possession due to difficulty or inconvenience. In such cases delivery may
be constructive or symbolic.

2. Specific purpose: - Delivery of goods should be made for some specific purpose. If the
goods are delivered to a particular person by mistake, there is no bailment at all.

3. Return of goods: - When the purpose is accomplished the same goods are to be returned.
But the condition is that the specific goods should be returned either in their original form
or in atered form.

4. Ownership: In the bailment, ownership is not transferred from the bailer to the bailee.
Possession aloneis transferred.

5. Movable goods. Bailment is concerned with only movable goods. It is important to note
that money is not included in the category of movable goods.
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Duties of a Bailer:

1

Duty to disclose known defects-It is the duty of the bailor to disclose dl the known defects in
the goods bailed to the bailee. If hefalsto do so, heisresponsible for any damage caused to the
bailee directly from such defects.

Duty to bear extraordinary expenses. - Where the bailment is gratuitous and the ballee is to
receive no remuneration the bailor shdl pay the ballee al the necessary expensesincurred for the
purpose of ballment.

Duty to indemnify bailee: - Sec. 164 of the act says that the balor should indemnify the bailee
for any cost or costs incurred because of the defectivetitle of the bailor to the goods bailed.

Duty to receive back the goods bailed: When the bailee returns the goods after the purposeis
fulfilled or thetimeis expired, it isthe duty of the bailor to receive back the goods.

Rightsof Bailor:

1

Entitled to get back the goods:.-He is entitled to get back the goods bailed as soon as the time
for which they were bailed has expired or the purpose for which they were baled has been
accomplished.

Right to terminate the contract: The bailor can terminate the contract if the bailee does, with
regard to the goods bailed, any act which isincongstent with the terms of the bailment.

Right to claim damages: The bailor has an inherent right to claim for damages for any loss that
might have been caused to the goods bailed, due to the negligence of the bailee.

Right to recall goods at any time in a gratuitous bailment: When goods are lent gratuitoudy,
the ballor can demand the return whenever he pleases, even though he had lent them for a
Specified period.

Right to file a suit againg third person: If athird party does some wrongful act and deprives
the bailee from the use of goods bailed or does some injury to the goods bailed, the bailor has a
right to file asuit againgt that third party.

Enforcement of right: - The bailor has aright ro enforce by suit al the liabilities or duties of the
bailee.

Duties of a Bailee:

1

To takereasonable care of the goods bailed: - The most important duty of the ballee isto take
care of the goods entrusted to him. The degree of care required from the bailee is the same
whether the bailment isfor reward or is gratuitous.

Not to mix the goods bailed and his own goods. - The balee must keep his own goods
separatey from the goods of bailor.

Not make an unauthorized use of goods: - He is under a duty not to use the goods in any
unauthorized way. If the ballee makes unauthorized use of goods, he is responsible for dl
damages to the goods and must pay compensation to the bailor. This liability arises even if the
baileeisnot guilty of any negligence, and even if the damage is the result of accident.

Not to set up an adver setitle: - It isthe duty of the bailee to return the goods only to the bailor
even though any third person is claming thetitle over them.

Return the goods. - According to sec. 160, it is the duty of the bailee to return or ddiver
according to bailor’s directions, the goods bailed, without demand, as soon as the time for which
they were balled has expired, or the purpose for which they were bailed has been accomplished.
Return the additions or profit: - According to sec 163, in the absence of any contract to the
contrary, the bailee is bound to ddiver to the bailor, or according to hisdirections, any increase of
profit which may have acquired from the goods bailed.
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Rights of a bailee:-

1.

LIEN

Right to enforce the duties of the bailor: - The bailee, by suit enforce the duties of the
bailor.

Right to deliver goods to one of the joint owners: - In the absence of an agreement to
contrary, when severa joint owners of goods bail them to a bailee, the bailee has aright to
deliver back the goods to anyone of the joint bailers without the consent of all.

Right to claim damages: - According to sec 150, if the bailee has suffered any loss due to
the non disclosing of facts by the bailor, he has aright to claim damages to that.

Right to indemnify: - If any loss is caused to the bailee due to the demand made by the
bailor for return of goods before the specified time, the bailee has a right to be indemnified
by the bailor.

Right to sue: - Bailee can file a suit against a person who has wrongfully deprived him of
the use or possession of the goods bailed or has done them an injury.

Right of lien: - Where the bailee has rendered any service in accordance with the purpose
of the bailment involving the exercise of labour or skill, he has aright to retain such goods
until he receives the due remuneration for the services he has rendered in respect of them,
if thereis no contract to the contrary.

Lien is a right by which one person is entitled to retain the possession of some goods

belonging to another, until the demands of the person in possession are satisfied. This right is
sometimes called ‘possessory Lien’. For example, X gives his Radio to Y, a Radio mechanic, for
repairing. X failsto pay the repairing chargesto Y. HenceY isentitled to retain the Radio until X
pays the repairing charges. Thisright of retaining Radio by Y iscalled lien.

Lien may be of two types, Particular lien and General lien.

1.

Particular or special lien:-According to sec 170,”where the bailee has, in accordance with
the purpose of the bailment, rendered any service involving the exercise of labour or skill
in respect of the goods bailed, he has, in the absence of a contract to the contrary, aright to
retain such goods until he receives the remuneration for the services he has rendered in
respect of them.” In case of particular lien, the following conditions must be satisfied.

a. Heshould have rendered some service involving the exercise of labour or skill.
b. Labour should have been performed in accordance with the purpose of bail ment.
c. Hecan retain only such goods on which he has expended labour or skill.

d. There should not be any contract to the contrary.

General Lien: - A general lien is a right to retain any goods belonging to the other as
security for a general balance of accounts. The right of a genera lien is given only to
particular person. The persons entitled to general lien are bankers, factors, Wharfingers,
Attorneys of aHigh court and policy brokers.
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Distinction between Particular lien and General Lien:

Basis Particular lien General lien

1. Goods Right to retain particular | Right to retain all the goods of
goods until claims on account | the other party until al the
of those goods are paid claims of the holder are paid.
Availableto al bailees Available to limited number of

bailees

2. Entitled person Can be exercised in those| C& dbe elsxgrcised against t?]ll
goods in respect of which goods yl?gt]h b“f.‘l e €

3. Nature of exercise labour or skill has been | POSSESSIOnOTInERAlee
exercised by the bailee

Termination of Bailment:

A contract of bailment will be terminated in the following circumstances:

1.

2.

On the expiry of time: - If the contract of bailment is for a stipulated time period, on the
expiry of thetime, it will be terminated automatically.

Accomplishing the objectives: - If the bailment is for a specific purpose, it terminate as
soon as the purpose is fulfilled.

Destruction of subject matter: - When the subject matter of the bailment is destroyed, a
bailment is terminated.

Death of bailor or bailee: - A gratuitous bailment is terminated by the death of either the
bailor or the bailee.

Misuse of the goods: If the bailee does any act in respect of goods bailed against the terms
of bailemet, the contract of bailment becomes voidable at the option of the bailor.

FINDER OF LOST GOODS

A finder of goods is a person who finds goods belonging to anther and takes them into

custody. Generally there is no obligation on the part of a person who finds goods, but if he picks
them up or to take charge of the goods, he becomes the bailee of those goods.

Rights of the finder of lost goods: -

1
2.

3.

He has aright of lien over the goods for his expenses

If the real owner of the goods has offered a reward, for the return of lost goods, the finder

may sue for such reward, and may retain the goods unless he receivesiit.

He has the right to sell the goods found by him in the following cases:

a. If he could not find out the owner of the goods with reasonable diligence, or

b. When the owner of the goods refuses to pay the lawful chargesto the finder, or

c. If thethingsarein danger of perishing, or

d. When the lawful charges of the finder, in respect of the thing found amount to two third
of itsvalue.
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Obligation of finder of lost goods:-

1. Hemust take reasonable care of the goods.
2. He should not use the goods for his own use.
3. Hemust try to find out the true owner of the goods

PLEDGE OR PAWN

According to sec. 172, “The bailment of goods as security for payment of debt or
performance of promise is called pledge or pawn” The bailor here is the pawner and the bailee is
the pawnee. For example, X’ borrows Rs. 10,000 from Y’ and he delivers his Bike to ‘Y’ as
security for repayment of the debt. This kind of bailment is known as pledge. Here X is the
pawner and Y is the pawnee.

Rights of a Pawnee/Pledgee:

1. Rightsof retainer: The pawnee has aright to retain the goods pledged not only for for the
payment of debt, but also for itsinterest.

2. Retainer of subsequent advances. When the pawnee lends money to the same pawner
after the date of the pledge, it is presumed that the right of retainer over the pledged goods
extends to subsequent advances also.

3. Right to extra ordinary expenses. - The pawnee has a right to receive from the pawner,
extraordinary expenses incurred by him for the preservation of the goods pledged.

4. Right against true owner, when the pawner’s title is defective: - When the pawner has
obtained possession of the goods pledged by him under voidable contract, but the contract
has not been rescinded at the time of the pledge, the pawnee acquires a good title to the
goods, provided has acted in good faith and without notice of the pawner’s defect to the
title.

Rights of pawner or pledger:

1. Right to get back goods: - The pawner in entitled to get back the goods pledged.

2. Right to redeem debt: - The pawner should repay the loan and take back the delivery of the
goods from the pawnee within the stipulated time.

3. Rights of an ordinary debtor: - The pawner as a debtor has various rigts given to him by
statute for the protection of debtors.

Differences between Pledge and Lien:

Basis Pledge Lien
1. Purpose Purpose is to secure the | Purpose is to retain someone’s
repayment of debt. property to recover the
remuneration.
- Lien arises out of law
2. Origin Pledge arises out of an

agreement.

3. Right to sell goods

4. Termination

Goods are bailed as a promise
and it givesaright to sell.

It is terminated when the
goods are returned to the
owner

It has only a right to retain
without aright to sell.

Theright of alienislost when
the possession of goodsis|lost.
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Pledge by Non owners:-In the following cases, one who is not an owner can make avalid pledge

1. A mercantile agent, who is with the consent of the owner in possession of the goods or of
the documents of title to goods, can make a valid pledge of the goods while acting in the
ordinary course of business of a mercantile agent.

2. A person having a possession of goods under a voidable contract can make a valid pledge
of the goods so long as the contract is not rescinded.

3. Where the person pledges goods in which he has only alimited interest, the pledge is valid
to the extent of that interest.

4. If one of several co-owners is in sole possession of the goods with the consent of the
owners, he can make avalid pledge of the goods.

CONTRACT OF AGENCY

It is a contract which creates the relationship of agent with principal is known as agency.
According to sec.182 of the Contract Act, “an agent is a person employed to do or to represent
another in dealings with third person. The person for whom such act is done or who so
represented, is caled the principal.

Thus, an agency is the relation between an agent and his principal created by an express or
implied agreement whereby an agent is authorized by his Principal to act or represent him in
dealing with third parties and to establish principal’s contractua relations with them.

Rules of Agency:

1. Whatever a person can do personaly, he can do through an agent. This rule has some
exceptions like marriage, singing, painting etc
2. Hewho does an act through another does it by himself.
Essential features of agency:

1. Theprincipal should be competent to contract: Any person who is mgor and of sound
mind can employ an agent. A lunatic or a drunken person cannot employ an agent.

2. An agreement: Agency should be created by an agreement between the principal and the
agent. Such agreement may be either express or implied.

3. Intention of the agent: Intention of the agent to act on behalf of the Principal is also an
essential feature of the contract of agency.

4. No consideration is necessary:-According sec.185, No consideration is necessary to
create an agency. Generally an agent is remunerated by way of commission for service
rendered, but no consideration isimmediately necessary at the time of creating an agency.

5. Free consent: An agreement of agency depends up on free consent of the principal and
agent.

Creation of an Agency:
An agency may be created in any of the following ways:-

1. Agency by express agreement: - When an agent is appointed by words, spoken or written
iscaled agency by express agreement.

2. Agency by implied agreement:-It includes
a) Agency by estoppels. Estoppels means preventing a person from denying a fact.
According to sec. 237 of the contract act lays down that, when an agent has, without
authority done acts or incurred obligations to third persons on behalf of his principal, the
principa is bound by such acts or obligations if he has by his words or conduct induced
such third persons to believe that such acts and obligations were within the scope of the
agent’s authority.
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3.

b). Agency by holding out:-It is a branch of the agency by estoppels. In this case some
affirmative conduct by the principa is necessary. Where a person permits another by a
long course of conduct to pledge his credit for certain purposes, he is bound by the act of
such person in pledging his credit for similar purposes, though in some cases without the
previous permission of his master.

c. Agency by necessity: In some extra ordinary circumstances, a person who is not really
an agent should act as an agent of another. Such an agency is called agency by necessity.

Agency by ratification (Ex-post facto agency): Ratification means subsequent

acceptance by the principal in all respect of an act done by the agent without authority. Sometimes
the agent may act without the authority of the principal. If the principal accepts or ratify
subsequently the act of the agent, he is said to have ratified the act.

For example, “X’ without “Y’s authority, lends Y’s money to Z. Afterwards Y accepts interest
from Z. Y’s conduct implies a ratification of the loan.

Essentials of Ratification:

Ratification is an approval of a previous act done without authority. In the agency contract,

sometimes ratification becomes necessary. Essentials of ratification include:

wh e

©ooN A

The act to be ratified must be alawful one.

The principal must be in existence at the time of the act that isto be ratified.

The principal must have contractual capacity both at the time of entering into contract and
at the time of ratification.

Ratification may be implied or expressed and must be made within areasonable time.
Ratification must be with full knowledge of facts.

The agent must purport to act as agent for aprincipal.

The whole transaction must be ratified

Ratification relates back to the date of the act of the agent

Ratification must be communicated to all the related parties

Duties and Rights of an Agent:

Duties of an agent to Principal:

1.

Duty to follow directions given: An agent must conduct the business of the principal
according to the directions given by the principal. In the absence of any direction, should
conduct according to the custom.

Duty to act with skill and diligence: - An agent is bound to conduct business of the
agency with as much skill asis generally possessed by persons engaged in similar business
unless the principa has notice of hiswant of skill.

Duty to render accounts: It is the duty of an agent to keep the money and property of the
Principal separate and to keep true and correct accounts of al his transactions on behalf of
the principal and to produce the sake to his principal whenever he demands.

Duty to communicate in case of difficulty: In cases of difficulty it is the duty of the agent
to communicate with his principal and get his instruction. Otherwise any act of loss will
not bind the principal.

Duty to pay the amounts received for the principal: It isthe duty of the agent to pay
overall money received on behalf of the principal subject to any lawful deductions for
remunerations or expenses properly incurred.
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6.

7.

Duty not to delegate his authority: An agent cannot delegate his authority to another
person unless authorized or warranted by the usage of trade or nature of the agency.

Duty on termination of agency by principal’s death or insanity:- When an agency is
terminated by the principal’s death or becoming of unsound mind, the agent is bound to
take on behalf of the representatives of his late principal, al reasonable steps for the
protection and preservation of the interest entrusted to him.

Duty not to disclose confidential information: It is very important not to disclose the
confidential information relating to the business of agency.

Duty not to deal on his own account: An agent should not deal on his own account in the
business of agency. If an agent, without the knowledge of his principal, deals in the
business of the agency on his own account, the principa may either repudiate the
transaction or claim from the agent any benefit which may have resulted to him from the
transactions.

Rights of an Agent:

1.

2.

Rightsto remuneration: Where services rendered by agent are gratuitous, heis entitled to
receive the agreed remuneration or if nothing has been agreed, a reasonable remuneration.
Right of retainer: The agent has a right to retain his principal’s money until his claim in
respect of his remuneration or advances made or expenses properly incurred in conducting
the business of agency are paid.

Right of lien: An agent has a right to retain goods, papers and other movable or
immovable property of the principal received by him until the amount due to him had been
paid or accounted for.

Right of indemnification: An agent had a right to be indemnified by the principal against
the consequences of lawful acts done in exercise of his authority.

Rights of compensation:- An agent is entitled to claim compensation from the principal in
respect of any injury caused to the agent by the negligence of the principal or want of skill.

Rightsand Duties of a Principal

Rightsof a Principal:

1
2.

No o

The principal is entitled to compensation for any breach of duty by the agent.

The principal has a right to give proper directions to the agent for the conduct of the
business.

The principal is entitled to receive proper accounts from his agent

He is entitled to get profit, the agent makes by dealing with the principal’s goods on the
agent’s own account.

He has the right to receive any secret profit made by the agent out of the agency.

He can revoke the authority of the agent under certain circumstances.

The principal has a right to receive al sums received on his account by the agent, after
deducting the lawful remuneration and expenses incurred thereon.

Duties of the Principal:

1.
2.

3.

Duty to pay remuneration

Duty to indemnify the agent against the consequences of all lawful acts done in exercise of
his duty.

Duty to give compensation to the agent in respect of any injury caused to such agent by the
principal’s neglect.
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Liabilitiesof Principal to third parties-

1

2.

All acts of agent done within his authority:-The principd is liable for the acts of the agent if
they are done within the scope of his authority and in the course of his employment as an agent.
Misrepresentation or fraud of the agent: - The principa is responsible for and is bound by
misrepresentation or frauds committed by the agent in respect of matters faling within his
authority.

I nfor mation obtained by the agent: - Where an agent receives any information the presumption
is tha the agent communicates the same to his principa and it is construed that the principa has
taken notice of it even though the agent did not in fact, communicate the information. Itiscalled
doctrine of “constructive notice’.

Wherethe agent actsfor an unnamed or undisclosed principal:-Undisclosed principd means
principa whose existence and name both have not been disclosed by the agent. In this case, third
parties have aright to discover the principa and to proceed against him and hold him responsible
for the contract entered into by the agent.

Wherethe agent ispersonally liable- In cases where the agent has rendered himself persondly
ligble in respect of the transactions, a third person deding with him may hold either him or his
principd, or both of them, liable.

Liability of agent to third parties:-

According to sec. 230 of the Act, the agent, in the absence of any contract to that effect, is not

persondly bound by the contracts entered into by him on behaf of hisprincipa. But in certain cases an
agent will be persondly liable.

1

Wherethe agent actsfor foreign principal: - Where an agent enter into a contract for the sale
or purchase of goods that the agent should be persondly liable, in such cases the agent would be
persondly lidble.

Where the agent acts for an undisclosed principal: - Where the agent acts for an undisclosed
principd, heis persondly liable. But it is open to the third party on discovering the name of the
principd to seehimif he so chooses.

When acting for a principal who cannot be sued: Where the principa, though disclosed,
cannot be sued, the agent is persondly ligble.

Where money is paid by mistake or fraud: - Where third party pays money to the agent by
mistake or fraud, they can sue the agent personally. In the same way, if the agent pays money to
athird party by mistake or fraud, he can recover it from him.

Where the agent exceeds his authority: When the agent acts without or beyond his authority
and in thisway commits a breach of warranty of authority, he can be held persondly liable.
Wheretheagents’” authority is coupled with interest: - Where the agent has himsdlf interest in
the subject matter of agency, he shall be persondly liable to that extend. Heisthen aprincipa to
the extent of such interest and is entitled to enforceit.

Where the usage or custom of trade makes the agent liable: - Where according to usage or
custom of a trade provides for agent’s personal liability, the agents can be held personally liable,
provided thereis no contract to the contrary.

When the agent signs the negotiable instrument in his own name: - When an agent sgns a
negotiable instrument in his own name without making it clear that heis Signing as an agent, heis
persondly liable for the instrument.

When the contract expresdy provides: Where the contract with the parties specialy stipulates
that the agent should be persondly liable, in such cases the agent would be personaly ligble.
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Kinds of Agent:

1. Onthebasisof extend of their authority:
a. General agent
b. Specia agent
c. Universal agent
2. On thebasisof nature of work performed:-
a. Commercial agent/mer cantile agent
(i)Auctioneers
(ii)Broker
(iii)Commission agent
(iv) Delcredere agent
(v)Factor

b. Non mercantile agent

Sub Agent: A sub agent is a person employed by, and acting under the control of the original
agent in the business of the agency. The agent is responsible to the principal for the acts of the sub
agent. The legal relation between the principal and the subagent depends upon the important factor
namely whether the sub agent is properly appointed or not.

Substituted agent (Co-agent)

According to section 194 of the Contract Act, “When an agent has an express or implied
authority of his principal to name another person to act for the principal and the agent names
another person accordingly, such person is known as substituted agent. Such a person is an agent
of the Principal and is responsible to him. Sec.195 states that in selecting such agent for for his
principal, an agent is bound to exercise the same amount of discretion as a man of ordinary
prudence would exercise in his own case; and if he does this he is not responsible fo the principal
for the acts or negligence of the agent so selected.

One of the effects of appointing a substituted agent is that a direct privity of contract is
established between the principal and the substituted agent. The principal can sue the substituted
agent for accounts or damages.

Termination of Agency:-

Termination of agency means cancellation of authority of the agent. A contract of agency
may be terminated either by the act of parties or by the operation of law.

1. Termination by the act of parties: - An agency may be terminated either by the principal
or by the agent or both in the following ways.

a. By Agreement: - An agency contract can be terminated at any time and at any stage by
the mutual agreement between the principal and the agent.

b. Revocation by the principal: - Principal may either expressly or impliedly after giving
reasonabl e notice; revokes the authority of the agent before it has been exercised by the
latter so as to bind the former.

c. By renunciation of agency: - The agent himself may renounce the agency after giving
a reasonable notice to the principal. If the contract of agency is for a fixed period, the
agent cannot renounce it before that period without any sufficient cause for the same.
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2. Termination by operation of law:-An agency may terminated by operation of law in any
of the following ways.

a. By expiry of time: - Where the agent is appointed for a fixed period, it terminates on
the expiry of that time. For example If an agent is appointed for a sale of plot within a
period of six months, the agency come to an end at the end of six months even though
the sale is not effected.

b. By destruction of the subject matter: - If the subject matter of the agency is
destroyed, the agency comes to an end. For example, if the agency is for the sale of a
house, the same isterminated if the house is destroyed.

c. Insolvency of the principal: - If the principal is adjudicated as insolvent, the agency
terminates, but insolvency of the agent does not terminate the agency.

d. Principal becoming an alien enemy:-The principal and the agent belong to different
countries and war breaks out between those two countries, contract of agency is
terminated.

e. Death or insanity of the Principal or agent: - According to sec. 201, death or insanity
of principa or agent automatically terminate the agency.

f. Dissolution of the company: - When a company is dissolved, the contract of agency
automatically comes to an end.

Revocation of Agency:

The principal may revoke his agent’s authority and that puts an end to the agency.
Revocation of agency takes effect not from the moment of revocation, but when it becomes known
to the agent and with regard to third persons when it becomes known to him.

Irrevocable Agency:
Agency cannot be revoked in the following cases:-

1. When the agency is coupled with interest: - When the agent is personally interested in
the subject matter of agency, it is said to be agency coupled with interest. Agency is
irrevocable during the existence of such interest.

2. When the agent hasincurred liability: - Where the agent has incurred a personal liability
in the contract of agency, the agency becomes irrevocable and the principal will not be
permitted to revoke the agency leaving the agent exposed to risk.

3. When the agent has partly exercised his authority: - The principal cannot revoke the
authority given to his agent after the authority has been partly exercised by the agent.
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MODULE Il
SALE OF GOODSACT 1930

The Sale of goods Act contains certain law relating to sale of movable properties. The
Act covers topics such as the concept of sale of goods, warranties and conditions arising out of
sale, delivery of goods and passing of property and other obligations of the buyer and the sdller,
the documents to title to goods and the transfer of ownership on the basis of such documents. This
act came into force onlst July 1930, and it extends to the whole of India, except the state of
Jammu and Kashmir. A contract of sale has some special features which are not common to all
contracts.

Goods:

The goods include every kind of movable property other than actionable claim or money.
Actionable claims are claims which can be enforced only by taking action in a court of law.
Goods a so include stocks, shares, growing crops etc.

Contract of Sale:

According to section 4 of the sale of Goods Act, “A contract of sale of goods is a contract
whereby the seller’s transfers or agrees to transfer the property in goods to the buyer for a price.”
A Contract of sdle may be absolute of conditional. In absolute sale the property in the goods
passes from the seller to the buyer immediately and nothing remains to be done by the seller.  In
conditional contract of sale, the property in the goods does not pass to the buyer absolutely until a
certain conditions fulfilled.

Essential features of a contract of sale;

1. Contract: - A contract of sale is a contract and must fulfill al the requirements of a valid
contract.

2. Two parties: - The sale requires existence of two parties, the seller and the buyer. The
seller is a person who sells or agrees to sell goods. The buyer is a person who buys or
agrees to buy goods. It is necessary that the same person cannot be both a seller and a
purchaser.

3. Movable goods: - The subject matter of the contract of sale must be in the form of
movable goods. Sale and purchase of immovable property are covered under the Transfer
of Property Act 1882.

4. Transfer of ownership: It is the element which distinguishes a sale from severa other
classes of contract like bailment, lease etc. Hence, in asale, ownership must be transferred
from the seller to the buyer.

5. Price: - Price means money consideration for sale of goods. In a contract of sale money
must be paid or promised. If there is no money consideration, the transaction is not a
contract of sale.

Sale and Agreement to Sale: - Where the ownership of goods is transferred just at the time of
making a contract it is known as ‘sale’. If the seller promises to transfer it at some future date, it
is known as ‘agreement to sell’.
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Distinction between sale and agreement to sell:

1.

2.

Nature of contract: - Sale is an executed contract, while an agreement to sell is an
executor contract, because it is yet to be performed.

Transfer of property: - In sale, the property in goods passes to the buyer immediately at
the time of making the contract, but in an agreement to sale, transfer of property in goods
takes place at some future date.

Nature of right: - A sale creates ‘jus in rem’ gives right to the buyer to enjoy the goods as
against the world at large. An agreement to sell creates “Jus in personam’, ie; gives a right
to the buyer against the seller to sue for damage.

Risk of loss: - In sale, when the goods are destroyed even in the possession of seller
without his fault, the buyer of those goods will bear the loss. On the other hand , in an
agreement to sell, in case the goods are destroyed, in transit, or in the possession of buyer
without hisfault. The loss of goodsfalls on the seller.

Breach of contract by buyer: - In asale, in case of breach by the buyer, the seller can sue
for price of the goods. But in an agreement to sell, if the buyer fails to accept the goods,
the seller may sue for damages only and not for the price.

Breach of contract by the buyer: - In sae, if the seller makes breach of contract, the
buyer gets two rights. The buyer can file suit against seller for damages and can also use
the rights to follow property in the hands of subsequent buyer. But in an agreement to sell,
the buyer can only claim for damages.

Insolvency of the seller: - In asale, if the seller become insolvent, the buyer is entitles to
recover the goods form the assignee or official receiver. In an agreement to sdl, if the
buyer has already paid the price and seller becomes insolvent, the buyer can claim only a
ratable dividend and not the goods.

Insolvency of thebuyer: - In asale, if the buyer become insolvent the seller is entitled to a
ratable dividend for the price of the goods. But in an agreement to sell. If the buyer
becomes insolvent before he pays for the goods, the seller may refusesto sell the goods.

SALE AND BAILMENT

Bailment is a contract to deliver the goods by one person to another for some purpose on

the conditions that when the purpose is over, the goods will be returned to the person delivering
them. The bailment contract differs with *sale’ on the following grounds.

1.

Transfer of property: - In asae, the general property in goods is transferred to buyer at
the time of making a contract. But in bailment specific property in goods passes to bailee
for atemporary period.

Transfer of possession: - In a sale, possession of goods may or may not be transferred
immediately at the time of making a contract. While in bailment goods are immediately
handed over to the bailee.

Return of goods:. - In asale goods are not returned to the seller. But in bailment, when the
purpose is over the goods are returned to the bailor according to hisinstruction.
Consideration: - In a sale, consideration given to the seller in the form of money. But in
bailment, consideration may or may not be present in the form of money.

Use of goods: - In asale, the buyer is entitled to possess and use the goods at his own. But
in bailment goods will be used according to instructions and terms and conditions of
bailment.
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Formation of a contract of sale

Sec. 4 of the Act defines a contract of sale and sec. 5 deals with the formalities required for
making a contract of sale. It provides that a contract of sale is made by a buyer offering to buy or
a seller offering to sell goods for a price and the other party accepting such offer. Every contract
thus involves two parties one of whom must offer and the other must accept to buy or sell goods
and the consideration should be the price.

A contract of sale may be in writing or by word of mouth. It may be made partly in writing
and partly by word of mouth. It may also be implied from the conduct of the parties. The conduct
of the parties may give rise to an inference of fact that the patties intend to sell and purchase.
Persons enter restaurants, order dinner and eat them, but obvioudy thereisasale. A written offer
to sell goods may be orally accepted or vice versa.

Subject matter of contract of sale:

According to sec.6 ‘Goods’ form the subject matter of a contract of sale. Goods may be
divided into three types,

1. Existing goods: - Goods owned and possessed by the seller at the time of making of the
contract of sale are called existing goods. Where the existing goods are the subject matter
of a contract, they must be in actual existence since a sale can be made only of a subject
matter having actual or possible existence. Existing goods may be either specific,
ascertained or unascertai ned:

a. Specific goods: - “‘Specific goods’ means goods identified and agreed upon at the time
a contract of sale is made. It means goods identified and agreed at the time when a
contract of saleismade. To be specific, the goods must be actually identified.

b. Ascertained goods: - It means goods identified in accordance with the agreement after
the contract of saleis made. Ascertained goods are sometimes used as specific goods,
but ascertained goods are not always the same as specific goods. For example, If A had
50 chairs of the same kind and offers to sell 40, the goods are ascertained only when 40
particular chairs be appropriated towards the contract. On appropriation the goods
become ascertained.

c. Unascertained goods: - It means ‘generic goods’ ie, goods goods defined by
description or even by samples. Unascertained goods are not definite and specific. The
seller in the case of a contract for the sale of a unascertained goods has the option,
rather the right to supply goods of the kind or the quality contracted for. He is not
bound to deliver any particular goods.

2. Future goods. - Sec. 2(6) of sale of goods act defines future goods as ,”Future goods
means goods to be manufactured or produced or acquired by the seller after making of the
contract of sale.” Future goods are not in existence at the time of contract of sale.

3. Contingent goods: - It is a type of future goods, the acquisition of which by the seller
depends upon a contingency which may or may not happen. A seller may contract to sell
goods conditionally on their acquisition, goods which might be expected to come into
existence such as goods to arrive, future crops and eggs. Such contracts are completed
when goods arrive or crops mature or the eggs grow.
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CONDITIONS AND WARRANTIES
Condition:

A condition is a stipulation essential to the main purpose of the contract, the breach of
which gives rise to aright to treat the contract as repudiated. If a condition is broken, the buyer
has the right to terminate the contract to refuse the goods, and if he has already paid for them, then
to recover the goods.

Essential features

1. Itisessential to the main purpose of the contract
2. The non —fulfillment of condition causes irreparable damage to the aggrieved party
3. The breach of condition gives aright to terminate the contract to the aggrieved party.

Warranty:

A warranty is a stipulation collatera to the main purpose of the contract, the breach of
which gives rise to a claim for damages but not to a right to reject the goods and treat the contract
repudiated.

In short, breach of warranty will only give rights to claim for damages, while a breach of condition
would entitle the other party to avoid the contract altogether.

Distinction between condition and warranty:

Sl. Base Condition Warranty
No
1. Nature It is fundamental in nature | It is supportive and collateral
and essential for main purpose | to the contract.
of contract.
Due to breach of condition .
: ' | Breach of warranty may give
2 Breach the coritract may be avoided. arise to a right to clam for
compensation.
Breach of condition can be | Breach of warranty cannot be
3. Treatment treated as breach of warranty | treated as breach of condition
The main purpose of contract | Fulfillment of a contract does
. cannot be fulfilled unless the | not depend on the fulfillment
4. Fulfilling purpose condition is fulfilled. of awarranty

Expressand Implied Conditions and Warranty:

In a contract of sale of goods, conditions and warranties may be express or implied.
Express conditions and warranties are those which have been expressly agreed upon by the parties
at the time of contract of sale. They are stated in definite words as the basis of the contract.

When the conditions and warranties are not written in the contract, but applied to the
contract either by operation of law or by trade or custom, they are called implied conditions and
warranties.
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I mportant implied conditions:-

1. Conditions asto title of goods sold: - The first implied condition in the part of the sdller is
that, in the case of asae, he has aright to sell the goods and that in the case of an agreement
to sall, he will have aright to sell the goods at the time when the property is to pass. If the
title of the seller turns out to be defective, the buyer is entitled to rgect the goods and can
recover the whole amount.

2. Goods sold should correspond to description: - Where there is a contract of sale of goods
by description, there is an implied condition that the goods shall correspond with the
description. The expression sale by description includes the following things:

a. Buyer has not seen the goods but buys them on the basis of description given by the seller

b. Buyer has seen the goods, but he relies not on what he has seen but what was stated to
him by the sdller.

c. Packing of goods may sometimes be a part of the description

d. Thearrival of goods at a particular time and place may form part of the description.

3. Sale by sample-If the goods are supplied in a contract of sale, according to sample agreed

upon, the implied conditions are:

a The bulk shall correspond with the sample

b. the buyer shall have a reasonable opportunity of comparing the bulk with the sample, and
c. the goods supplied shall be free from any defect.

4. Conditions as to quality or fitness: - Normally in a contract of sae there is no implied
condition as to quality or fitness of the gods for a particular purpose. But there is an
implied condition that the goods sold are reasonably fit for the purpose for which they are
purchased for.

a The goods are needed for a particular purpose which the buyer bringsto the knowledge
of the sdller, either expressly or impliedly.

b. The buyer relies on seller’s skill and judgment and

c. It is sdlers duty to supply by description, then there is an implied condition that
the goods should be reasonably fit for that purposes.

5. Condition asto merchantability: Where goods are bought by description from a seller who
deals in goods of that description, there is an implied condition that the goods shall be
mercantile quality.

6. Conditions asto wholesomeness: In a contract of sale of eatables and provisions, thereis an
implied condition on the part of the seller that the goods shall be wholesome. It means, the
goods supplied by the seller must not be dangeroudly adulterer and must be fit for human
consumption.

Important Implied Warranties:

1. Warranty for quiet possession: - Where the buyer has obtained possession of the goods and
if the buyer isin any way disturbed in the enjoyment of goods, the buyer has a right to sue
the seller for damages caused.

2. Implied warranty against encumbrance: - Thereisaso an implied warranty in al cases of
sale that the goods are not subject to any charge in favour of third parties which is not
disclosed or known to the buyer before or at any time when the contract is made.

3. Implied warranty asto usage of trade: - An implied warranty as to quality or fitness for a
particular purpose may be fixed by the usage of trade.

Business Regulatory Frame Work Page 51



School of Distance Education

Doctrine of Caveat emptor:

It is an important doctrine in connection with sale of goods. The term ‘Caveat emptor’
means ‘let the buyer beware’. This principle states that, at the time of buying goods, the buyer
must make reasonable examination of the goods as to satisfy himself regarding suitability of goods
for the purpose, he buys for and as to discover the defects. If the goods turn out to be defective
or do not suit his purpose, the buyer cannot hold the seller liable for the same. It isthe duty of the
buyer to ensure that the goods are in good condition and suitable for his purposes.

Exceptions:
The following are the exceptions to the rule of caveat emptor:

1. Fitnessfor buyers purpose:- When the buyer, expressly or impliedly, make known to the
seller the particular purpose for which he requires the goods and relies on the sellers skill
or judgment the goods must be suitable for buyers purpose. In such cases the the doctrine
of caveat emptor does not apply.

2. Sale under a patent or trade name:- In the case of a contract for the sale by a specified
article under its patent or other trade name, there is an implied condition that the goods
shall be reasonably fit for any particular purpose.

3. Merchantable quality: Where the goods are purchased by description from a seller who
deals in gods of such description there is an implied consideration is that the goods shall be
of merchantable quality. But if the buyer has examined the goods, there is no implied
condition as regards defects which such examination ought to have revealed.

4. Usage of trade: An implied warranty or condition as to quality or fitness for a particular
purpose may be annexed by the usage of trade.(Sec 16(3))

5. Consent by fraud: Where the consent of the buyer is obtained by the seller or where the
seller conceals a defect, the doctrine of caveat emptor does not apply.

6. Sale by Sample: Where the goods are bought by sample the doctrine does not apply, if the
bulk does not correspond with the sample.

TRANSFER OF OWNERSHIP IN GOODS:

The transfer of ownership in goods, delivery and passing of the risk are the three important
stages in the performance of a contract of sale. Among these, the most important feature of a
contract of saleistransfer of property. It may be noted that there is a difference between property
in goods and possession of goods. Property in goods means the ownership of goods whereas
possession of goods refers to custody or control of goods. Merely because an articleis delivered to
a person and the goods are in his custody, he will not become the owner of the goods. Unless
ownership is transferred, the transferee will not become the owner.

Rights and obligations of partiesin passing of owner ship:

1. Risk of loss: - In the case of loss or destruction of goods it is the owner who suffers. If the
goods are still in the possession of the seller and the ownership is transferred to the buyer,
the loss of goods shall fall on the buyer.

2. Only owner can sue: Where the goods are destroyed or damaged by the action of a third
party, it is he who possesses the ownership in goods can sue or take legal action against
third party.

3. Suit for price: The seller can sue for the price, unless otherwise agreed, only if the goods
have become the property of the buyer.
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Rulesregarding thetransfer of ownership:

1. In the case of ascertained or specific goods: - Specific goods are existing goods at the
time of contract of sale and the it is identified and agreed upon at the time of sale. In this
type of goods, the property in them is transferred to the buyer at which time as the parties
to the contract intend it to be transferred. Therefore once the goods are ascertained, it is
purely a question of the intention of parties, as to be gathered in respect of the time of
transfer, from the terms of the contract, the conduct of the parties and surrounding
circumstances.

When the intention of the parties cannot be ascertained in the case of sale of specific or

ascertained goods, the following rules are applicable.

a. When goods are in deliverable state: In this case, the ownership passes to the buyer
as soon as the the contract is made and the sale is affected. The following conditions
are to be satisfied for applying this rule (a)contract sale should be unconditional (b) It
must relate to specific goods (¢ ) the goods must be in adeliverable state.

b. When goods are not in a deliverable state: According to section 21, where contract is
for specific goods which are not in adeliverable state and the seller has to do something
to put the goods in a deliverable state, in such cases the ownership will not pass to to
the buyer until that particular thing is done and the goods are put in a deliverable state
and the buyer has notice thereof.

c. When goods are to be measured and weighted:- According to sec.22, in a sale of
specific goods which are in a deliverable state, if the seller has to do something in
order to ascertain the price, like weighing and measuring, the ownership in the goods
will pass only after such things are done and the buyer has notice thereof.

d. When goods are delivered “on sale or return” or “on approval basis”:- According
to section 24, in case where goods are delivered to the buyer ‘on approval’ or ‘on sale
or return basis’ the ownership passes to the buyer only.

2. Inthe case of unascertained goods. - The goods which are not identified and ascertained
a the time of sale are unascertained goods. In case of sale of unascertained goods, no
property in the goods is transferred to the buyer unless and until the goods are ascertained.
A contract to sell unascertained goods is not a complete sale but a promise to sell.

Transfer of ownership in case of sale on approval:

Sec.24 of the Act lays down, “when, goods are delivered to the buyer on approval or ‘on
sale or return’ or other similar terms, the property there is passes to the buyer.

1. When he signifies his approval or acceptance to the seller
2. When he does any other act adopting the transaction; and
3. Failureto return the goods.

SALE BY NON OWNERS

The generd ruleisthat if aperson, who has no right or title to the goods, sold the same, the
buyer cannot obtain any right or title to the goods which he purchased even though he may have
acted honestly and paid the value for the goods. In other words, no one can transfer a better title
than what he himself has. This is expressed in the Latin maxim “ Nemo dat quod not habet”.
This means that one cannot give that which he has not. The buyer cannot acquire a better title than
what the seller had, and the maxim protects the true owner.
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According to sec. 27 of the sale of goods act, a buyer cannot get a good title to the goods
unless he has purchased the same from the owner. For example if goods are purchased form a
thief, the buyer gets no title because the thief is not the owner.

Exceptions to the General Rule: Under the following circumstances, the buyer gets a valid title
even if the seller is not the absolute or full owner.

1. Title by estoppels: - When the owner by his conduct, or by an act, leads the buyer to
believe that the seller has the authority to well, then subsequently he may be stopped from
denying the seller’s authority to sell.
2. Sale by a mercantile agent: - The mercantile agent is a person who has authority, in the
customary course of business, either to sell goods or to consign goods for the purpose of
sale or to buy goods or to raise money on the security of goods. A mercantile agent get
better title of the good if he fulfills the following conditions
a. The agent isin possession of the goods or documents of title to gods with the consent
of the owner

b. The agent sell the goods in the ordinary course of business of a mercantile agent

c. The purchaser acts in good faith and has no notice that the agent has no authority to
sl

3. Sale by one of thejoint owners: - If one of the several joint owners of goods has the sole
possession of the goods by permission of the co-owners, the property in the goods is
transferred to any person who buys them from such joint owner provided the buyers actsin
good faith and without notice that the seller had no authority to sell.

4. Sale of goods obtained under a voidable agreement: - When the seller of goods has
obtained possession of gods has obtained possession thereof under a voidable agreement
but the agreement has not been rescinded at the time of sale, the buyer obtains a good title
to the goods provided he buys them in good faith and without notice of the seller’s defect
of title.

5. Sale by the sdller in possession of goods after sale: - Where a seller, having sold goods,
continuous to be in possession of the goods or of documents of title to the goods an re sells
them either himself or through a mercantile agent in the same good faith and value without
notice of previous sale, the new buyer gets good title.

6. Re sale by an unpaid seller: - An unpaid seller of goods who has exercised his right of
lien or stoppage in transit resells the goods; the buyer acquires a good title to the goods as
against the original buyer.

7. Saleunder provisions of other acts:-

a. Saeby afinder of lost goods under certain circumstances
b. Saleby apawnee or pledge under certain circumstances
c. Saeby an official assignee or liquidator of companies.

Performance of Contract of Sale:

According to sec.31 of the Sale of Goods Act, performance of contract of sale means as
regards seller delivery of goods to the buyer, and as regards the buyer acceptance of the delivery of
the goods and payment for them, in accordance with the terms of the contract of sale.

Delivery of the Goods: Sec. 2(2) of the Sale of Goods Act defines delivery as a voluntary transfer
of possession from one person to another. The delivery of goods may be actual, symbolic or
constructive.
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1.

2.

Actual delivery: - When the goods are handed over by the seller to the buyer or his duly
authorized agent, the delivery is said to be actual.

Symbolic delivery: Where the goods are bulky and heavy, it is not possible to give actual
delivery of the goods. In such a case, the control over the goods is transferred by delivery
of asymbol.

Constructive delivery or delivery by atonement: When a person who is in a possession
of goods accepts or acknowledges holding them on behalf of the buyer, it is called
constructive delivery.

Rules regarding delivery: - Following are the provision relating to the delivery of goods by the
seller to the buyer:

1.

2.

3.

10.

11.

12.

13.

14.

Possession of goods: Delivery should have the effect of putting the buyer in possession of
the goods. So adelivery to anyone other than the buyer or his agent is insufficient.
Delivery and payment are concurrent conditions:-The seller should be ready to hand
over the possession of goods and the buyer should be ready to pay the price.

Part delivery: A delivery of part of the goods has the effect of delivery provided such part
delivery ismade in progress of the delivery of the whole(Sec. 34)

Buyer to apply for delivery: Unless expressly agreed to the contrary, the seller is not
bound to deliver them until the buyer applies for delivery.

Time of delivery: - in a contract of sae, the delivery of goods should be made within a
reasonable time unless atimeis fixed in the contract.

Place of delivery: - Where the place of delivery is stated in the contract, the goods must be
delivered at the specified place during working hours on aworking day.

Goods in possession of third person: - When the goods at the time of sae are in
possession of athird person, delivery takes place if such third person acknowledges to the
buyer that he holds the goods on his behalf.

Expenses of delivery: - The seller should bear the expenses of putting the goods into a
deliverable state and al so the incidental expenses unless otherwise agreed.

Installment delivery: - Unless both the parties agree, the buyer of goods is not bound to
accept delivery thereof by installments.

Delivery to a carrier by wharfinger: Delivery of goods to a carrier for the purpose of
transmission to the buyer or the delivery of the goods to a wharfinger for safe custody is
prima facie deemed to be delivery of the goods to the buyer.

Buyer right of examining the goods:. - Where the goods are delivered to the buyer which
he has not previously examined, he is entitles to examine them for his satisfaction. He is
not deemed to have accepted them unless and until he has had a reasonable opportunity for
such examination.

Return of regected goods: - A mere fact that goods have been received does not lead to
acceptance. In certain cases, buyer has a right to reject the goods after having received
them. In such cases, the buyer is not bound to return the goods to the seller. It should be
sufficient if he intimate his rejection.

Examination of goods by the buyer: - Where goods are delivered to the buyer which he
has not previously examined, he is not deemed to have accepted them unless and until heis
given areasonable opportunity of examining the goods.

When wrong quantity is delivered: - Where the quantity delivered is different from the
guantity contracted then, the buyer accepts the goods which are in accordance with the
contract and reject the rest.
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15. Liability of buyer for neglecting or refusing delivery of goods. - When a sdler is ready and
willing to ddiver the goods and requests the buyer to take delivery, and the buyer fails to take
delivery within a reasonable time of that request, the buyer is liable to compensate the sdller for
any loss arising due to his neglect or refusd to take delivery plus areasonable charge for the care
and custody of the goods.

UNPAID SELLER:

An unpaid sdler is asdler who has not been paid the whole of the price or any other negotiable
instrument which is subsequently dishonored. According to sec.45 (1) of the Sde of Goods Act, the
unpaid sdler means, asdler

a  Who has not been paid or tendered the whole of the price of goods sold and
b. Who has received a Bill of Exchange or any other negotigble instrument like cheques as
conditiona payment the condition being that the instrument shall be duly honoured.

Under sde of goods act, the unpaid sdller has rights againgt goods and againgt the buyer

persondly.

1. Right sof an unpaid sdler against the goods:-It includes

a

C.

Right of lien (sec.47 to 49):- A lien isaright to retain possession of goods until payment of
the price. In the case of unpaid vendor’s lien, the seller is entitled to retain the goods of the
buyer until the whole price is paid even though the ownership is passed from the sdller to the
buyer. A lien may be of two kinds. Genera lien and particular lien. The conditions that
should be fulfilled before an unpaid vendor can exercise right of lien are (1) ownership must
have been passed to the buyer(2)the goods must be in the possession of the sdler(3)the price
or part of the price must remain unpaid.
Right of stoppage of goods in transt (sec.50 to 52): It is only an extension of the unpaid
seller’s right of lien. This right can be exercised only when the following conditions are
satisfied.

i. Thesdler must bean unpaid sdller

ii. Goodsmust beintransit

iii. The buyer must have become insolvent

The moment when the buyer takes delivery of the goods the seller loses hisright of stoppage.

Right of resale(sec. 54): An unpaid sdler can re sdll the goods:
i. If thegoods are of aperishable nature
ii. When the unpad sdller notice of hisintention to sdl
iii. Wherethe sdller expressy reserves aright of re salein case the buyer makes defaullt.

2. Rights of an unpaid sdler againg the buyer personally:- The unpaid sdller can exercise the
following rights againgt the buyer personally

a

b.

C.

Suit for price: - When the property has passed to the buyer, and the buyer wrongly neglects
or refusesto pay, the sdler can sue him for the price.

Suit for damages. - When the buyer wrongfully refuses to accept the goods, the seller may
sue him for damages for non acceptance.

Suit for repudiation: - If buyer repudiates the contract before the date of ddivery the sdller
may treat the contract as subsisting and wait till the date of delivery, or may treat the contract
as rescinded and sue for damages for breach.

Suit for interest: - The sdller hasaright to get interest from the buyer on the price of goods.
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Auction Sale:

An Auction sale is a public sale, where the goods are offered to be taken by the highest

bidder from among the public. The person who sells goods through auction is known as
auctioneer. The relationship between the owner of the goods and the auctioneer is that of the
principal and agent.

Rules of auction sale

1.

2.

Where an auction sale is made in lots, each lot is prima facie deemed to be the subject of
separate contract of sale.

A sale by auction is complete when the auctioneer announces its completion and
consequently property in the goods passes to the buyer

If the sale is notified to be subject to a right to bid on behalf of the sdller, it shall not be
lawful for the auctioneer to take the bid

A right to bid may be reserved by the seller

Any sale contravening the above rule may be treated as fraudulent by the buyer.

If the seller makes use of pretended bidding to raise the price, the sale is voidable at the
option of the buyer.
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MODULE IV
CONSUMER PROTECTION ACT, 1986

The consumer protection act is a milestone in the history of socio-economic legislation of
the country. It is one of the most progressive and comprehensive piece of legislations enacted for
the protection of consumer. The consumer protection act was passed on 5" December 1986. This
Act was amended in the year 1991,1993 and 2002.

This Act tries to help a consumer when the goods purchased are defective or the services
rendered to him are unsatisfactory. Prior to enactment of this Act, consumer disputes had to be
settled only through civil courts which are very expensive.

Definitions of Important terms:-

1. Complainant:-According to Section 2(1) (b) “Complainant” means (i) a consumer or (ii)
any voluntary consumer association registered under the Companies Act, 1956 or under
any other law for the time being in force or (iii) the central govt. or any state government,
which makes a complaint (iv) one or more consumers, if there are a number of consumers
and have the same interest.

2. Complaint:- A complaint means any allegation in writing made by a complainant that

a. An unfair trade practice or a restrictive trade practice has been adopted by any trader or
service provider.

b. The goods bought by him or agreed to be bought by him suffer from one or more defects.

c. The services hired or availed or agreed to be hired or availed of by him suffer from
deficiency in any respect;

d. A trader or the service provider, as the case may be, has charged for the goods or for the
services mentioned in the complaint, a price in excess of the price fixed by or under any law
for the time being in force or displayed on the goods or any package containing such goods.

e. Goods which will be hazardous to life and safety when used are being offered for sae to the
public in contravention of the provisions of any law, requiring traders to display information in
regard to the contents, manner and effect of use of such goods with a view to obtaining any
relief provided by or under this act.

3 Consumer: - According to this Act, “Consumer means any person who

a. Buysany goods for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment. The term includes any user
of such goods other than the person who buys such good for consideration paid or
promised or partly paid and partly promised or under any system of deferred payment
when such use is made with the approval of such person. But the term does not include
a person who obtains such goods for resale or for any commercial purpose; or

b. Hiresor avails of any services for a consideration which has been paid or promised or
partly paid and partly promised, or under any system of deferred payment.

4. Consumer disputes: - Consumer disputes means a disputes where the person against
whom a complaint has been made, denies or disputes the allegations contained in the
complaint.
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5. Defect:- Defect means any fault, imperfection or short coming in the quality, quantity,
potency or standard which is required to be maintained by or under any law for the time
being in force or under any contract, express or implied or as is claimed by the trader in
any manner whatsoever in relation to any goods.

6. Deficiency:- It means any fault , imperfection, shortcoming or inadequacy in the quality,
nature and manner of performance which is required to be maintained by or under any law
for the time being in force or has been undertaken to be performed by a person in
pursuance of a contract or otherwise in relation to any service.

7. Goods. - According to the sale of goods act, goods means every kind of movable property
other than actionable claims and money ie, lega tender. It includes shares, patent rights,
copy rights trademarks, fruits, minerals, water, electricity etc.

8. Manufacturer:- A manufacturer as per sec2 ((1)(j) is a person who
a. Makes or manufacture any goods or part thereof or

b. Does not make or manufacture any good but assembles part thereof made or
manufacture by others and claim the end product to be goods manufactured by himself,
or

c. Putsor causesto be put his own mark on any goods made or manufactured by any other
manufacturer and claims such goods to be goods made or manufactured by himself.

9. Restrictive Trade Practices:- As per sec.2(1)(n) ‘Restrictive trade practices’ means any
trade practice which requires a consumer to buy, hire or avail of any goods or as the case
may be, services, as a condition precedent for buying, hiring or availing of other goods or
services.

10. Service:- According to section 2(1) (0)’ service’ means service of any description which is
made available to potential users and includes the provisions of facilities in connection
with banking, financing, insurance, transport, supply electrical or other agency, boarding
and lodging or both, housing construction entertainment, amusement etc. The term does
not include the rendering of any service free of charge or under a contract of personal
service.

11. Persons:- Person includes
a. A firm whether registered or not
b. A Hindu undivided family
C. A co-operative society
d

. Every other association of person whether registered under the societies Registration
Act 1860 or not.

12. Trader:- Trader in relation to any goods means a person who sells or distributes any goods
for sale and includes the manufacture thereof, and where such goods are sold or distributed
in package form, includes the packer thereof.

13. Unfair trade practices:- Unfair trade practice means a trade practice which for the
purpose of promoting the sale, use or supply of any goods or for the provision of any
service, adopts any unfair method or unfair or deceptive practices including any of the
following practices namely
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(1) The practice of making any statement , whether ordly or in writing or by visble
representation which

a Fasdy represent that the goods are of a partticular sandard, quality grade, composition,
style or modd.

b. Fasdy represent that the services are of a particular standard, qudity or grade

c. Fasdy represents any rebuilt, second hand renovated, reconditioned or old goods as new
goods.

d. Represents that the goods or services have sponsorship, gpprova, performance,
characteristics, accessories, uses or benefits which such goods or services do not have

e. Makes a fase or mideading representation concerning the need for , or the usefulness of,
any goods or services,

f. Givesto the public any warranty or guarantee of the performance, efficacy or length of the
life of aproduct or of any goodsthat is not based on an adequate or proper test thereof.

g. Which makes to the public a representation in a form that purports to be(a) a warranty or
guarantee of a product or of any goods or services, or(b) a promise to replace, maintain or
repair an article or any part thereof or to repeat or continues aservice until it has achieved a
specific result

h. Which materidly mideads the public concerning the price a which a product or like
product or goods or services, have been or are, ordinarily sold or provided, and, for this
purpose, a representation as to price shdl be deemed to refer to the price a which the
product or goods or services has or have been sold by sdlers or provided by suppliers
generdly in the rdlevant market unless it is clearly specified to be the price & which the
product has been sold or services have been provided by the person by whom or on whose
behdf the representation is made;

I. Which gives fase or mideading facts disparaging the good, services or trade or another
person?
2 .Permits the publication of any advertisement whether in any newspaper or otherwise,
for the sale or supply at the bargain price, of goods or services that are not indented to be offered
for sde for supply a the bargain price, or for a period that it, and in quantities that are,
reasonable, having regard to the nature of the market in which the business is carried on, the
nature and size of business, and the nature of the advertisement.

3. Permits (a) the offerings of gifts, prizes or other items with the intention of not providing them
as offered or creating impression that something is being given or offered free of charge when it
isfully or partly covered by the amount charged in the transaction as awhole; (b) the conduct of
any contest, lottery, game of chance or skill, for the purpose of promoting, directly or indirectly,
the sale, use or supply of any product or any businessinterest.

4. Permits the sale or supply of goods intended to be used, or are of akind likely to be used, by
consumers, knowing or having reason to believe that the goods do not comply with the slandards
prescribed by competent authority relating ro performance, compostion, contents, design,
construction, finishing or packaging as are necessary to prevent or reduce the risk of injury to the
person using the goods.

5. Permits the hoarding or destruction of goods, or refuses to sdll the goods or to make them
avallablefor sdeor to provide any serve, if such hoarding or destruction or refusal raises, tendsto
rase or isintended to raise, the cost of those or other smilar goods or services.
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14. Bargaining Prices. - ‘Bargaining Price’ means

(a) a price that is stated in any advertisement to be a bargain price, by reference
to an ordinary price or otherwise or;(b) a price that person who reads, hearsor ~ sees the
advertisement, would reasonably understand to be abargain price having regard to the prices at
which the product advertised or like products are ordinarily sold.

Consumer Protection Councils: - The Act provides the establishment of a Centra Consumer
Protection Council by the Centra Government and the state consumer protection council in each
state by the respective state government.

Central Consumer Protection Council: - The central government shall, by notification, establish
with effect from such date as it may specify in such notification, a council to be known as the
Central Consumer Protection Council.

Composition of Central Consumer Protection Council: The Central consumer protection
council shall consist of the following members:-

a. The minister in charge of the consumer affairs in the central government who shall be the
chairman of the Central Council.

b. Such members of other official or non-official members representing such interest as may
be prescribed.

Terms and conditions of member s of the Central Council:

The term of the council shall be three years. Any member may, by writing under his hand
to the chairman of the central council, resign from the council.

Objectives of the Central Council:-The main objectives of Central consumer protection council are
asfollows:-

1. Theright to be protected against the making of goods and services which are hazardous to
life and property.

2. Theright to be informed about the quality, quantity, potency, purity standard and price of
goods or services as the case may be so asto protect against unfair trade practices.

3. The right to be assured, wherever possible, access to a variety of goods and services at
competitive prices.

4. The right to be heard, and to be assured that consumers’ interest will receive due
consideration at appropriate forums.

5. Theright to seek redressel against unfair trade practices or restrictive trade practices
6. Theright to consumer education.
M eetings

The meetings of the central council shall be presided over by the Chairman. In the absence
of the chairman, the vice chairman shall preside over the function. The central council shall meet
as and when necessary, but at least one meeting of the council shall be held every year.

The central council shall meet at such time and place as the Chairman may think fit and
shall observe such proceduresin regard to the transaction of the business as may be prescribed.
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The state Consumer Protection Council: - The state government shall by notification establish
with effect from such date as it may specify in such notification, a council to be known as the State
Consumer Protection Council.

Members of the Council:-
The State consumer Protection Council shall consist of the following members:

1. The minister in charge of consumer affairs in the state government, who shall be its
Chairman.

2. Such member of other officials or non-official members representing such interest as may
be prescribed by the State Government.

3. Such member of other officia or non-official members, not exceeding ten, as may be
nominated by the Central Government.

Meeting of the Council: - The State Council shall meet as and when necessary, but not less than
two meeting shall be held every year. The state council shall meet at such time and place as the
Chairman may think fit and shall observe such procedure in regard to the transaction of its
business as may be prescribed by the State Government

Objects:

The objects of State Consumer Protection Council shall be to promote and protect within
the state the rights of the consumers as laid down in sec.6. Which are same as those of the central
council.

The District Consumer Protection Council: - The District Consumer Protection Council shall
consist of the following members.

1. TheDistrict Collector, who shall beits chairman.

2. Such member of other official and non-official members representing such interest as may
be prescribed by the state Government.

Meetings: The District Council shall meet as and when necessary but not less than two meetings
shall be held every year.

Time and Place of meeting: - The District Council shall meet as such time and place within the
district as the chairman may think fit and shall observe such procedure in regard to the transaction
of its business as may be prescribed by the State Government.

Objects: - The objects of every District Council shall be to promote and protect within the district
the rights of the consumers.

Rights and Remedies of Consumers:

According to section 6 of the Consumer Protection Act, the following rights are available to
consumers

1. Rightsto be protected or right to safety: - Every consumer has the right to be protected
against the marketing of goods and services which are hazardousto life and property.

2. Right to be informed: - Every consumer has the right to be informed about the quality,
guantity, potency, purity standard and price of the goods or services as the case may be, so
as to protect the consumer against the unfair trade practices.
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3. Right to beassured: - Every consumer has aright to be assured, wherever possible, access
to avariety of goods and services at competitive prices.

4. Right to be heard: - Every consumer has a right to be heard and to be assured that
consumers interest will receive due consideration at appropriate forums.

5. Right to seek redressal: - Every consumer has aright to seek redressal against unfair trade
practices or restrictive trade practices or exploitation of consumers.

6. Right to consumer education: - Every consumer has a right to consumer education ,
which will help the consumer to know his rights and duties.

Remedies to Consumers. - The consumer protection act provides the following remedies to
consumers:

a) Removal of defects from goods.

b) Replacement of defective goods

¢) Refund against defective goods or deficient services.

d) Award of compensation for the loss or injury suffered

€) Removal of defects or deficiencies in the services

f) Discontinuance of unfair trade practices or restrictive trade practices
g) Prohibition on sale of hazardous goods.

Redressal Agenciesfor Consumer Disputes:

The consumer protection act provides for three tier quas judicia redressal machinery at the
Didtrict, State and National levels for redressal of consumer disputes and grievances. Accordingly
sec. 9 provides for the establishment of the following agencies.

a. A consumer Dispute Redressal Forum to be known as the “District Forum” established in
each district of the State by notification. The State Government is empowered to establish
more than one District Forum in adistrict.

b. A consumer Disputes Redressal Commission to be known as the “ State Commission”
established by the state Government.

c. A nationa Consumer Disputes Redressal Commission established by the Centra
Government.

District Forum:
Composition: - Each district forum shall consist of

a. A person who is, or has been or is quaified to be a District Judge, who shall be its
president

b. Two other members, who shal be person of ability, integrity and standing and have
adeguate knowledge or experience, and one of whom shall be awoman.

Tenure of office: Every member of the District Forum shall hold office for aterm of five years or
up to the age of sixty five years, whichever isless and shall not be eligible for reappointment.
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Office and Place of sitting of the District Forum: - The office of the District Forum shall be located at
the head quarters of the Didtrict. Sitting of the District Forum, as and when necessary, shdl be convened
by the President.

Jurisdiction of the Digtrict Forum: - The District Forum shdl have a jurisdiction to entertain complaints
where the vaue of the goods or services and the compensation, if any, claimed does not exceed rupees
fivelakhs.

Powersof the District Forum:

The Didlrict Forum shal have the same powers as are vested in a civil court under the code of civil
procedure. , and includes the power to

1. Discover and produce any document or other material object producible as evidence.
2. Reception of evidence on affidavits

3. Requigtion of report of the concerned analysis from the appropriate |aboratory or from any other
relevant source.

4. Any other matter which may be prescribed
State Commission: - Each state commission consist of

1. A person whoisor has been ajudge of a High Court, appointed by the State Government . The
person so gppointed shdl beits president

2. Not less than two and not more than such number of members as may be prescribed, and one of
whom shall be awoman, and who Shdl have the following qudification:

a Notlessthan 35 years of age
b. Possess abachdor degree from arecognized university

c. Tobe personsof ahility, integrity and standing and have adequate knowledge and experience of
at least ten years | deding with problems rel ating to economics, law, commerce, accountancy etc

Office and Place of dtting of State Commisson: - Office of the state Commission shal be located at
the capital of the State. Sitting of the State Commission, as and when necessary, shal be convened by
the president.

Monetary limit: - The state commission shdl have jurisdiction to entertain complants where the vaue
of goods or services and compensation, if any, clamed exceeds Rs. Twenty lakhs but does not exceeds
Rs. Onecrore.

National Commission: The Nationd Commission shall consst of

1. A person who is or has been a judge of the Supreme Court, to be gppointed by the Centra
Government, who shall be its President.

2. Not lessthan four, ad not more than such number of members, as may be prescribed, and one of
whom shall be awoman, who shdl have the following qualifications, namely

a To bepersons of ability, integrity and standing and have adequate knowledge and experience
of a least ten years | dealing with problems relating to economics, law, commerce,
accountancy etc

b. Benot lessthan thirty five years of age, and
c. Possess a bachelor’s degree from a recognized university

Monetary limit:-The Nationd commission shdl have jurisdiction entertain complaints where the vaue
of the goods or services and compensation, if any claimed exceeds Rs. One crore.
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MODULE YV
CYBER LAWSIN INDIA

(Information Technology Act 2000)
Introduction

Digitd technology and new communication system have made dramatic changesin our life style.
Now busness men and consumers are increasingly usng computers to create, tranamit and store
information in the dectronic form instead of traditiond paper documents, as it is cheaper, easer and
Speedier.

Though people were aware of the advantages of eectronic medium, they were unwilling to
conduct business or conclude any transaction in the dectronic form dueto lack of appropriate legd frame
work. Therefore the laws and rules became necessary to facilitate e ectronic medium.

In 1996, the United Nations Commission on Internationd Trade Law adopted the Mode Law on
Electronic Commerce. The United States by its regulation in 1997 recommended that the states shdl give
favorable congderation to thisMode Law.

In discharge of its internationa responghility, the Government of India enacted a Law in 2000
known as Information Technology Act 2000. The act extends to the whole of Indiaand it applies dso to
any offence or contravention thereon committed outside India by any person.

Objectsof the Act
The Information Technology Act 2000 seeksto achieve the following objects.

To grant legal recognition to ectronic records.

To grant legd recognition to Digitd Signature for authentication of the information or matters

requiring authentication under any law of the Country.

3. To permit retention of information, documents and records in eectronic form where any law
requires such retention for aspecific period.

4. To foster use and acceptance of dectronic records and digitd sgnatures in the Government

officesand its agencies.

To prevent the possible misuse arising out of transactions and other dealings concluded over the

electronic medium.

To prevent and arrest offences aswell as deter abuse of Information Technology.

To ded with civil and crimind ligbilities arisng out of contravention of the provisons of the law.

To provide for necessary changes in the various provisions, which ded with offences reaing to

documents and paper based transactions

9. Tofacilitate ectronic fund transfers between the financid institutions and banks

10. Tolegd sanctity for books of account maintained in the e ectronic form by the banks.

N

o

0o N

Documents (or Transaction) excluded from the scope of Information Technology Act

€) A negotiable instrument as defined in section 13 of the Negotiable Instrument Act, 1881.

(b) A power-of-attorney as defined in Section 1 A of the Powers of Attorney Act, 1882.

(© A trust asdefined in Section 3 of the Indian Trusts Act, 1882.

(d) A will asdefined in Section 2(h) of the Indian Succession Act 1925.

(e Any contract for the sde or conveyance of immovable property or any interest in such
property.

Q) Any such class of documents or transactions as may be notified by the Centrd Government
inthe Officid Gazette.
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Definitions
1. AccessSec.2(1)(a)]

(8 “Access” with its grammatical variations and cognate expressions means gaining entry
into, instructing or communicating with the logical, arithmetical, or memory functions
resources of a computer, system or computer network.

2. Affixing digital signature [Sec. (1) (d)]

Affixing digital signature with its grammatical variations and cognate expression means
adoption of any methodology or procedure by a person for the purpose of authenticating an
electronic record by means of digital signature.

3 Asymmetric Crypto System [Sec.2(1) ()]

“Asymmetric Crypto System” means a system of a secure key pair consisting of a private
key for creating adigital signature and a public key to verify the digital signature.

4. Computer [Sec.2 (1) (i)]:“Computer” means by electronic magnetic, optical or other high-
speed data processing device or system which performs logical, arithmetic, and memory
functions by manipulations of electronic, magnetic, or optical impulses, and includes all
input, output, processing, storage, computer software, or communications facilities which
are connected/rel ated to the computer in a computer system or computer network.

5. Computer system (sec. 2(1)(h):

‘Computer system’ means a device or collection of devices, including input and out put
support devices and excluding calculators which are not programmable and capable of
being used in conjunction with externa files, which contains computer programs,
electronic instructions, input data, and output data, that performs logic, arithmetic, data
storage and retrieval, communication control and other functions.

6. Digital signature:- Sec 2(1) (p):

‘Digital signature’ means authentication of any electronic records by a subscriber by means
of an electronic method or procedure in accordance with the provisions of sec.3

7. Electronicrecord:- Sec. 2(1)(t)

‘Electronic record means data, record or data generated, image or sound stored, received or
sent in an electronic form or microfilm or computer generated micro fiche.

8. Originator:- Sec.2 (1) (2)

‘Originator’ means a person who sends, generates, stores or transmits any electronic
message or causes any electronic message to be sent, generated, stored or transmitted to
any other person but does not include an intermediary.

DIGITAL SIGNATURE:

As per section 2(1) (p) of the act, a digital signature means an authentication of any
electronic record by a subscriber by means of an electronic method or procedure in accordance
with the other provisions of the act. Thus a subscriber can authenticate an electronic record by
affixing his digital signature.

Sec.5 provides that when any information or other matter needs to be authenticated by the
signature of a person, the same can be authenticated by means of the digital signature affixed in a
manner prescribed by the central government.  Furthermore these digital signatures are to be
authenticated by certifying Authorities (CAS) appointed under the act.
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Digital signature is created through distinct steps:

1. Electronic record is converted into a message digest by using a mathematical function
known as ‘hash function’, which digitally freezes the electronic record, thus ensuring the
integrity of the content of the intended communication contained in the electronic record.

2. Theidentity of the person affixing the digital signature is authenticated through the use of a
private key which attaches itself to the message digest and which can be verified by any
person who has the public key corresponding to such private key. This will enable any
person to verify whether the electronic record is retained intact or has been tampered with.

3. Any subscriber may authenticate an electronic record by affixing his digital signature. The
authentication of the electronic record shall be effected by transform the initial electronic
record into another electronic record.

4. Any person by the use of a public key of subscriber can verify the electronic record. The
private key and public key are unique to the subscriber and constitute a functioning key
pair.

Digital signature Certificate:

Any person may make an application to the certifying authority for the issue of a digital
signature certificate in such form as may be prescribed by the Central Government. Every such
application shall be accompanied by required fee and certification practice statement. On receipt
of application, the certifying authority may, after considering certification practice statement and
after making necessary enquiries, grant the digital signature certificate.

| ssuance, suspension and revocation of Digital Signature Certificate:

As per Sec. 35, any interested person shall make an application to the CA for a Digital
Signature Certificate. The application shall be accompanied by filling fees not exceeding Rs.
25,000 and a certification practice statement or in the absence of such statement; any other
statement containing such particulars as may be prescribed by the regulations. After scrutinizing
the application, the CA may either grant the Digital Signature Certificate or reject the application
furnishing reasons in writing for the same.

The CA aso has the power to suspend the DSC in public interest on the request of the
subscriber listed in the DSC or any person authorized on behalf of the subscriber. However, the
subscriber must be given an opportunity to be heared if the DSC is to be suspended for a period
exceeding fifteen days.

The DSC can be revoked in two different cases. Firstly, it may be revoked either on the
request or death of the subscriber or when the subscriber is a firm or company, on the dissolution
of the firm or winding up of the company. Secondly, according to section 38(2), the CA may suo
motto revoke it if some material fact in the DSC is false or has been concealed by the subscriber
or the requirements for issue of the DSC are not fulfilled or the subscriber has been declared
insolvent or dead.

Regulation of certifying authorities:

A CA is a person who has been granted a license to issue digital signature certificates.
These CAs are to be supervised by the Controller of CAs as appointed by the Central Government.
The Controller will normally regulate and monitor the activities of the CAs and lay down the
procedure of their conduct. The CA s has to follow certain prescribed rules and procedures and
must comply with the provisions of the Act.
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Penalties and Adjudication:

1. Penalty for damage to computer, computer system etc.(Sec. 43)

If any person without permission of the owner or any other person who is in charge of a

computer, computer system or computer network.

(a) Accessesto such computer, computer system or computer network

(b) Downloads, copies or extracts any data, computer database or information from such
computer, computer system or computer network including information or data held or
stored in any removabl e storage medium.

(c) Introduces or causes to be introduced any computer contaminant or computer virus into
any computer, computer system or computer network;

(d) Damages or causes to be damaged any computer, computer system or computer
network, data, computer data base or any other programme residing in such computer,
computer system or computer network.

(e) Disruptsor causes destruction of any computer, computer system or computer network.

(f) Denies or causes the denial of access to any person authorized to access any computer
or computer system or computer network by any means.

(g) Provides any assistance to any person to facilitate access to a computer, computer
system or computer network in contravention of the provisions of this act, rules or
regul ations made there under.

(h) Charges the services availed by a person to the account of another person by tampering
with or manipulating any computer, computer) system or computer network, he shall be
liable to pay damages by way of compensation not exceeding one crore rupees to the
person so affected.

2. Penalty for failureto furnish information, return etc: (Sec. 44)

If any person who is required under this act or any rule or regulations made there under to

(@) Furnish any document, return or report to the controller or the certifying authority fails
to furnish the same, he shall be liable to a penalty not exceeding one lakh and fifty
thousand rupees for each such failure.

(b) File any return or furnish any information, books or other documents, within the time
specified therefore in the regulations fails to file return or furnish the same within the
time specified therefore in the regulations, he shall be liable to a penalty not exceeding
five thousand rupees for every during which such failure continues.

(c) Maintain books of account or records fails to maintain the same, he shall be liable to a
penalty not exceeding ten thousand rupees for every day during which the failure
continues

3. Residuary penalty:- (sec. 45)

Whoever contravenes any rules or regulations made under this act, for the contravention of

which no penalty has been separately provided, shall be liable to pay a compensation not

exceeding twenty five thousand rupees to the person affected by such contravention.
4. Power to adjudication sec. 46)

(a) For the purpose of adjudication, whether any person has committed a contravention, of
any of the provisions of this act, the central government shall appoint any officer not
below the rank of Director, to the govt. of India or an equivalent officer of a state
government to be an Adjudicating officer for holding an inquiry in the manner
prescribed by the central government.
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(b) The adjudicating officer if on inquiry, satisfied that the person has committed the
contravention, he may impose such penalty or award such compensation as he thinks
fit.

(c) No person shall be appointed as an adjudicating officer unless he possesses such
experience in the field of information technology and legal or judicial experience as
may be prescribed by the central government.

(d) Every adjudicating officer shall have the powers of acivil court which are conferred on
the cyber Appellate Tribunal.

(e) While adjudicating the quantum of compensation, the adjudicating officer shall have
due regard to the amount of gain of unfair advantage as well as the amount of loss
caused to any person as aresult of the default and the repetitive nature of the default .

The Cyber Regulations Appellate Tribunal:

The centra government shall establish one or more appellate tribunals to be known as
cyber regulation appellate tribunal. The central govt. shall aso specify the matters and places in
relation to which the cyber appellate tribunal may exercise jurisdiction. A cyber appellate tribunal
shall consist of one person only to be appointed by notification, by the central government. This
officer isreferred to as the presiding officer of the cyber appellate tribunal.

The cyber appellate tribunal shall have the same powers as are vested in a civil court under
the code of civil procedure 1908 for the purpose of discharging its functions under this act. The
tribunal shall have the power to enter tine the causes of any persons aggrieved by the order made
by the controller of certifying authority or the adjudicating officer.

Electronic Gover nance

1. Legal recognition of electronic record[Sec.4]:Where any law provides that information
or any other matter shall be in writing or in the typewritten or printed form, then such
requirement shall be deemed to have been satisfied if such information or matter is
(A) Rendered or made available in an electronic form; and
(b) Accessible so as to usable for a subsequent reference

2. Legal recognition of digital signature [sec.5]: Where any law provides that information
or any other matter shall  authenticated by affixing the signature or any document shall
be signed or bear the signature of any person then, such requirement shall be deemed to
have been satisfied, if such information or matter is authenticated by means of digital
signature affixed in such manner as may be prescribed by the central government.

3. Useif eectronic recordsand digital signaturesin government. :

Where any law provides for (a) the filling if any form, application or any other
document(b) the issue or grant of any license, permit, sanction or approval(c ) the receipt
or payment of money in a particular manner, such requirement shall be deemed to have
been satisfied if such filling, issue, grant, receipt or payment, as the case may be, is
effected by means of such electronic form as may be prescribed by the appropriate
government.

4. Retention of electronicrecords:

Where any law provides that documents, records or information shall be retained for any
specific period, then, that requirement shall be deemed to have been satisfied if they are
retained in the electronic form.
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5. Publication of rules, regulations etc in Electronic Gazette:

Any rule, regulation, order, bye law, notification or any other matter shall be published in
the official gazette or electronic gazette, if it is so required by law and the date of
publication shall be deemed to be the date of the Gazette in which it was first published

6. Power to makerulesby Central government in respect of digital signature(sec.10)
The Central government may by rule
(@) Thetype of digital signature;
(b) The manner and format in which the digital signature shall be affixed,

(c) The manner or procedure which facilities identification of the person affixing the
digital signature

(d) Control process and procedure to ensure adequate integrity, security and
confidentiality of electronic records or payments ,and
(e) Any other matter which is necessary to give legal effect of digital signatures.
Attribution, Acknowledgment, and Dispatch of Electronic records
1. Attribution of electronic records(sec.11)
An electronic record shall be attributed to the originator
(@ If it was sent by the originator

(b) By a person who had the authority to act on behalf of the originator in respect of
that electronic record; or

(c) By an information system programmed by or on behalf of the originator to operate
automatically.

2. Acknowledgment of receipt(sec.12)

Where the originator has not agreed with the addressee that the acknowledgment of
receipt of electronic record be given in a particular form or by particular method, an
acknowledgment may be given by

(& Any communication by the addressee, automated or otherwise; or

(b) Any conduct of the addressee, sufficient to indicate to the originator that the
electronic record has been received.

Where the originator has stipulated that the electronic record shall be binding only
on receipt of an acknowledgment, then if acknowledgment has not been received,
the electronic record shall be deemed to have not been sent by the originator.
Where the originator has not dtipulated, such acknowledgment, and the
acknowledgment has not been received, the originator may give notice to the
addressee specifying a reasonable time by which the acknowledgment must be
received. If no acknowledgment is received within the aforesaid time he may after
giving notice to the addressee, treat the electronic record as through it has never
been sent.
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3. Timeand place of digpatch and receipt of eectronic record(sec 13)

(1) Thedispatch of an eectronic record occurs when it enters a computer resource outside the
control of the originator.

(2) Thetime of receipt of an eectronic record shal be determined asfollows

(@ If the addressee has designated a computer resource for the purpose of recelving
electronic records,(1) receipt occurs a the time when the eectronic record enters
designated computer resource, or (2) if the eectronic record is sent to a computer
resource of the addressee that is not the designated computer resource, receipt occurs
a the when the éectronic record is retrieved by the addressee.

(b) If the addressee has not designated a computer resource aong with specified timings,
receipt occurs when the éectronic record enters the computing resource of the
addressee.

(3) An dectronic record is deemed to be dispatched from the place of business of the
originator. The eectronic record is deemed to be recelved a the place where the addressee
has his place of business.

If the originator or the addressee has more than one place  of business the principa place of
business, shdl be deemed to bethe place of business.
Security of Electronic recordsand Digital Sgnatures

1. Securedectronicrecord (secl4)

Where any security procedure has been applied to an dectronic record at a specific point of
time, then such record shall be deemed to be a secure time el ectronic record from such point
of to thetime of verification.

2. Securedigital sgnature (seclb)

Digitd signature shdl be deemed to be a secure digital signature if at the time it was
affixed, was

(& Uniqueto the subscriber affixing it
(b) Capable of identifying such subscriber,
(¢) Created inamanner or using ameans under the exclusive control of the subscriber

(d) Linked to the electronic record to which it relates in such amanner that if the electronic
record was aerted the digita signature would be invaidated.

3. Security procedur e (secl6)

While prescribing rules for the security procedure, the Centrd Government shal have
regard to commercia circumstances prevailing a the time when the procedure was used,
including

(& Thenature of the transaction

(b) Theleve of sophistication of the parties with reference to their technology capacity
(c) Thevolume of smilar transactions engaged in by other parties

(d) Theavailahility of dternatives offered to but rgected by any party

(e) Thecost of dternative procedure

(f) Theproceduresin genera usefor similar types of transactions or communications.
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Regulation of certifying authorities

Certifying Authority is a person who has been granted a license to issue a digitd sgnature. The
certifying authorities are under the supervison of Controller of Certifying Authorities including Deputy
Controllers and Assistant Controllers.

1. Appointment of Controller Certifying Authorities(secl?)

(& The centrd government may, by natification in the Officia Gazette, appoint a Controller of
Certifying Authorities and such number of Deputy Controllers aand Assistant Controllers as
it deemsfit.

(b) The Controller shall discharge his functions subject to the genera control and directions of
the central government while the Deputy Controllers and Assistant Controllers shall perform
the functions assigned to them by the Controller.

(¢) The Controller may, in writing, authorize the Deputy Controller, Assistant Controller or any
officer to exercise any of his powers (sec27).
(d) Thereshdl be sed of the Office of the Controller (sec17(b))
2. Power to invegtigate contravention and making accessto computers

The Controller or any Officer authorized by him shdl investigate any contravention of the
provisons of this act, rules or regulations made there under. Those Officers in such cases, shdl
have access to any computer system, data or any other materid connected with such system for
the purpose of searching for obtaining any information or data contained in such computer
system (sec28)

3. TheController may perform all or any of thefollowing functions

(8) Exercising supervision over the activities of the certifying authorities.

(b) Certifying public keys of the certifying authorities.

(c) Laying down the standards to be maintained by the certifying authorities.

(d) Specifying the qudifications and experience which employees of the certifying authorities
should possess.

(e) Specifying the conditions subject to which the certifying authorities shal conduct ther
business.

(f) Specifying the contents of written, printed or visua materiads and advertisements that may be
distributed or used in respect of aDigitd Signature Certificate and public key.

(9) Specifying the form and content of aDigitd Signature Certificate and the key.

(h) Specifying the form and manner in which accounts shdl be maintained by the Certifying
Authorities.

(i) Specifying the terms and conditions subject to which auditors may be appointed and the
remuneration to be paid to them.

() Fadilitating the establishment of any electronic system by a Certifying Authority either solely
or jointly with other Certifying Authorities and regulation of such system.

(k) Specifying the manner in which the Certifying Authorities shal conduct their dealings with
the subscribers.

() Resolving any conflict of interests between the Certifying Authorities and the subscribers

(m) Laying down the duties of the Certifying Authorities.

(n) Maintaining a database containing the disclosure record of every Certifying Authority
containing such particulars as may be specified by regulations, which shdl be accessible to
public.
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4 Procedureswhich Certifying Authority hasto follow (sec30)
Every Certifying Authority shal
(8 Makeuseof hardware, software and procedures that are secure from intrusion and misuse.

(b) Provide a reasonable level of reiability in its services which are reasonably suited to the
performance of intended functions.

(c) Adhere to security procedures to ensure that the secrecy and privacy of the digitd signatures
are assured.

(d) Observe such other standards as may be specified by regulations.

5 Recognition of Foreign Certifying Authority (sec19)

The controller may with the previous approva of the Centrd Government, and by notification in
the Official Gazette, recognize any Foreign Certifying Authority as a Certifying Authority for the
purpose of this act. Where any such Certifying Authority is recognized, the Digitd Signature
Certificate issued by such Certifying Authority shal bevalid for the purposethis Act.

6 Controller toact asrepostory(sec20)

(& The controller shdl be the repository of dl Digitd Signature Certificates issued under this
Act.

(b) The controller shal make use of hardware, software and procedures that are secure from
intruson and misuse. He shall dso observe such other sandards as may be prescribed by the
Centrd government to ensure that the secrecy and security of the digita signatures are
assured.

(c) The controller shall maintain a computerized database of dl, public keys in such a manner
that such database and the public keys are available to any member of the public.

7. LicensetoissueDigital Signature Certificate (sec21)

Any person can make an application, to the Controller, for a license to issue Digitd
Signature Certificates. No license shall be issued to such gpplicants unless the applicants fulfill
such requirements with to qudification, expertise, manpower, financid resources and other
infrastructure facilities, which are necessary to issue Digita Signature Certificates as may be
prescribed by the Centra Government.

A license granted under this section shdl (&) be vaid for such period as may be
prescribed by the Centrd Government; (b) not be transferable or heritable; (€) be subject to such
terms and conditions as may be specified by the regulations.

8. Application for license (sec22)

(&) Every gpplication for the issue of alicense shdl be in such form as may be prescribed by
the Central Government.

(b) Every application for issue of alicense shdl be accompanied by (1) a certification practice
satement; (2) a statement including the procedures with respect to identification of the
goplicant; (3) payment of such fees not exceeding twenty-five thousand rupees as may be
prescribed by the Centrd Government (4) such other documents, as may be prescribed by
the Central Government.
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9. Renewal of license (sec 23)

An application of arenewa of alicense shall be in such form and accompanied by
such fees, not exceeding five thousand rupees, as may be prescribed by the Central
Government and shall be made not less than forty-five days before the date of expiry of
the period of the validity of thelicense.

10. Procedurefor grant or reection of license (sec 24)

The controller may, on receipt of an application after considering the documents
accompanying the application and such other factors, as he deems fit, grant the license or
reject the application. However no application shall be regjected without giving the
applicant a reasonable opportunity for presenting his case.

11. Suspension of license (sec 25)

(1) The controller may revoke the license, if he is satisfied after making such inquiry, as
he may think fit, that a Certifying Authority has

(@) Made an incorrect or false statement in the application for the issue or renewal of
the license.

(b) Failed to comply with the terms and conditions subject to which the license was
granted.

(c) Failed to maintained the standards specified in sec.20 (2) (b).

(d) Contravened any provisions of this Act, rule, regulation or order made there
under.

However, no license shall be revoked unless the certifying authority has been given a
reasonabl e opportunity of showing cause against the proposed revocation.

(2) The controller may, if he has reasonable cause to believe that thereis any grounds for
revoking a license, by order suspend such license pending the completion of any
inquiry ordered by him. However no license shall be suspended for a period exceeding
ten days unless the certifying authority has been given a reasonable opportunity of
showing against proposed suspension.

(3) No Certifying Authority whose license has been suspended shall issue any Digital
Signature Certificate during such suspension.

12. Notice of suspension or revocation of license (sec 26)

Where the license of the certifying authority is suspended or revoked, the controller
shall publish notice of such suspension or revocation, as the case may be, in the database
maintained by him. However, that the database containing the notice of such suspension or
revocation, as the case may be, shall be made available through website which shall be
accessible round the clock.

13. Display of license (sec 32)

Every certifying authority shall display it license at a conspicuous place of the premises
in which it carries on its business.
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14. Surrender of license (sec 33)

Every certifying authority whose license is suspended or revoked shal immediatdy after such

suspension or revocation, surrender the license to the Controller. If he failsto surrender the license,
he shdl be guilty of an offence and shdl be punishable.

15. Di

sclosure

Every Certifying Authority shall disclose (sec.34)
a It’s Digitd Signature Certificate which contains the public key corresponding to the private

b.
C.

key used by that Certifying Authority to digitally sign another Digita Signature Certificate.
Notice of the revocation or suspension of its Certifying Authority Certificate, if any

Any other fact that materidly and adversdy affects the reiability of a Digitd Signature
Certificate.

Offencesand Penaltiesunder I T Act 2000

Cyber crime can be defined as unlawful acts where in the computer are either atool or target or

both. More precisdy, the computer may be used as atool in the following kinds of activities- financia
crime, pornography, online gambling etc The following acts have been specificaly mentioned as
information technology offences.

1

Tampering with computer sour ce documents: - If a person intentionally conceds, destroys or
dters or causes another to conced, destroy or dter any computer source code used for a
computer, computer programme, computer net work, he shall punishable with imprisonment up
to three years with afine up to two lakh rupees or with both

Hacking with computer sysem: - Hacking means destroying, deleting or dtering any
information residing in a computer resource or diminishing its vaue or utility or affecting it
injurioudy by any means, with the intent to cause wrongful loss or damage to the public or any
person. It is punishable with imprisonment up to three years or with fine which may extend up to
two lakh rupees or with both.

Publishing of information which is obscene in eectronic form: - Publishing and transmitting
information, which is obscene in dectronic form, shal be punishable with imprisonment up to
five years or with afine up to Rupees one lakh and for second conviction with imprisonment up
to 10 years and with afine up to rupeestwo lakh.

Securing access to protected system contravened: - Any person who secures access to a
protected computer system in contravention of the provisons of this section shdl be punished
with imprisonment for aterm which may extend to ten years and shdl aso beliableto fine.

Mis epresentation:- For obtaining any license or Digitd Signature Certificate, if any person
makes any misrepresentation or suppress any materid fact, they shal be punished with
imprisonment up to two years or with afine up to one lakh rupees or with both.

Breach of confidentiality and privacy:-Any person commits breach of confidentiaity and
privecy of dectronic information or documents shal be punished with imprisonment for aterm
which may extend to two years, or with fine which may extend to one lakh rupees or with both.

Publishing digital sgnature certificate falsein certain particulars. - If any person publishes
or otherwise makes available a Digitd Signature Certificate for any fraudulent or unlawful
purpose shdl be punished with imprisonment for aterm which may extend to two years, or with
fine which may extend to one lakh rupees, or with both.

Confiscation:- Any computer, computer system, CDs or any other accessories rdated thereto, in
respect of which a contravention of the Act has occurred shdl be ligble to confiscation.
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