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MODULE-1

Social and ideological basis of the Indian political system, composition of the Indian constituent
assembly, characteristics and ideology of the constitution

Introduction

Constitution is a legal document having a special legal sanctity, which sets out the framework and
the principal functions of the organs of the government of a state, and declares the principles
governing the operation of those organs. Like every other Constitution, the Indian Constitution
also seeks to establish the fundamental organs of government and administration, lays down their
structure, composition, powers and principal functions, defines the inter relationship of one organ
with another, and regulates the relationship between the citizen and the state, more particularly the
political relationship. The states have reasserted certain principles of law through written
Constitutions. As a democratic Constitution, the Indian Constitution also reflects the fundamental
political values in substantive ways by guaranteeing Fundamental Rights to the citizens, and in
procedural ways by providing remedies. It mirrors basic values about who shall govern, and in what
direction.

Development of Indian Constitution

After the 1857 revolution, the British Parliament passed the Government of India Act 1858, which
abolished the role of the East India Company in the government of India, and transferred British
India to the direct rule of the Crown. The Act also established in England the office of the Secretary
of State for India through whom, Parliament would exercise its rule, as well as establishing the
office of Viceroy, of India . An Executive Council was aiso constituted. The Indian Councils Act
1861 provided for a Legislative Council consisting of the members of the Executive council dnd
non-official members. The Indian Councils Act 1892 established provincial legislatures and
_increased the powers of the Legislative Council. Although these Acts increaged the representatiorl
" of Indians in the government, their power still remained limited. The Indian Councils Act 1909 and
the Government of India Act 1919 further expanded participation of Indians in the government. In
1934 the idea of a constituent assembly was put forward by MN Roy. However the congress made
it an official demand only in 1935.The British govemment acceptcd this proposal in the August
offer of 1940.

The Indian Council Act of 1909: The Indian Council Act of 1909-which is known as Morley-

Minto Reforms of 1909 is a 51gmf cant event ini constitutional history of India: The important
provisions of this Act were- i) Enlargement of the size of the Central and Provincial Legislative

Councils. The number of members was raised:to 60 in central Legislature and the provincial

Legislative Councils were to consist of: 30 to 50 members, ii) Powers and functions of the Central
and Provincial Councils were also increased, iii) Provision for the appointment of an Indian
member in the Executive Council of the Governor General tv) Introduced the system of Commnfal
representation. | A
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Government of India Act of 1919: The British Parliament passed the Government of India Act of
1919 which is also known as Montague-Chelmsford Reforms. The Act made many important
changes in the Central and provincial Government. The Act introduced a bicameral legislature at
the centre. The two Houses were- Legislative Assembly (Lower House)-and Council of States
(Upper House). The term of Legislative Assembly and Council of States were five and three years
respectively. But the Governor-General could alter this term. The powers and functions of both the
Houses were also increased. The number of Indian members in the Executive Council of the
Governor General was raised from one to three. The system of direct election was introduced. The-
Act made many changes in the provincial Government too. A system of Diarchy was introduced in
the Provinces. The subjects which were dealt with by the Provincial Government were divided into
two sets: Transferred and Reserved Subjects. The Governor administered the Reserved Subjects
with the help of the Ministers chosen by him from the elected members of the legislature. The
Governor General could shift a subject from Transferred to Reserved Part. The Act created two lists
of Subjects and divided them into Central and Provincial Governments. The Central List included
the subjects such as Defense, Currency, Commerce, Communication, Telegraph, Foreign
Relations, Customs, Civil and criminal law etc. The legislative authority in this subjects was given
to the Central Government. On the other hand, the Provincial List which were of provincial interest
such as Local-Self Government, Educatid, Public Works, Agriculture, Public Health, Revenue,
Irrigation, water Supplies etc. were given to the provincial Government. The Act created a post of a
High Commissioner for India. The term of his office was six years. The Act of 1919 was an
important landmark in the constitutional development of India which opened a new era of
responsible Government. It provided the Indians real experience of self government in transferred
subjects.

Government of India Act 1935 ¢

The 1935 act was a 51gn1ﬁcant turning point in the history of Indian Constitution. The most
SIgmﬁcant aspects of the Act were: the grant of a large measure of autonomy to the provinces of
British India by ending the system of diarchy introduced by the Government of India Act 1919,
provision for the establishment of a Federation of India, to be made up of both British India and
some or all of the princely states, the introdu_étion of direét elections, thus increasing the ,altering
membership of the provincial assemblies so as to include more elected Indian representatives, who
were now able to form majorities and be appointed to form governments, and the establishment of a
Federal Court

However, the degree of autonomy introduced at the provincial level was s:ubject to importani
Limitatio'ns: the provincial Governors retained important reserve powers, and the British authorities
also retained a right to suspend responsible government. The parts of the Act intended to establish
the Federation of India never came into operation, due-to opposition from rulers of the princely
states. The remaining parts of the Act came into force in 1937, when the first elections under the
Act were also held. However the act had a great impact on the Constitution of India. Many key
features of the constitution are directly taken from this Act: the federal structure of government,
provincial autonomy, a bicameral central legislature consisting of a federal assembly and a Council
of States, and the separation of legislative powers between the centre_e.md' provinces, are some of

the provisions of the Act which are present in the Constitution of India.
el T ]
Indian Government and Politics Page 7



School of Distance Education
The Cabinet Mission Plan

In 1946, British Prime Minister Clement Attlee formulated a cabinet mission to India to discuss and
finalize plans for the transfer of power from the British Raj to Indian leadership as well as provide
India with independence under Dominion status in the Commonwdalth of Nations. The mission
consisted of Lord Pethick-Lawrence, the Secretary of State for India, Sir Stafford Cripps, President
of the Board or Trade, and A. V. Alexander, the First Lord of the Admiralty. The Mission discussed
the framework of the cons:itution and laid down the procedure to be followed by the constitution
drafting body. Elections for the 296 seats assigned to the British Indian provinces were completed
by August {946, The Constltuent Asscmbly of India first met and began work on 9 December
1946. '

Indian Independence Act 1947

The Indian Independence Act, passed by the British Parliament on 18 July 1947, divided British
India into two new independent states, India and Pakistan, which were to be dominions under the
Commenwealth of Nations until they had each finished drafting and enacted a new constitution.
The. Constituent Assembly was divided into two for the separate states, with each new Assembly
having sovqrcigrﬂ powers transferred to it for the respective dominion. The Act also terminated
British suzerainty over the princely states, each ‘of which was left to decide whether to accede to
one or other.of the new dorﬁinions or to continue as independent states in their own right. However,
in most cases the states were so dependent on central mstltutlons that they were widely expected to
accede to a dominion.

The rights of the British monarch to veto Bills passed by Indian legislature was given up in the act,
The Act also provided for the termination of the sovereignty of the British crown over the Indian
states,. The office of the Secretary of State for India was abolished and the Secretary of State for
Common Wealth Affairs was given charge of Indian affairs. Another significant provision of the
act was that the title of the *Emperorof India’® was dropped from the Royal style as tittles of the’ .
I\ing of England’. The Indian Independence Act of 1947 was acclaimed as “the noblest and greatest
law ever enacted by the British Parliament.” It marked the end of the British supremacy in India.
When the Constitution of India came into force on 26 January. 1950, it repealed the Indian
independence Act. India ceased to be a dominion of the British Crown and became a sovereign
demaocratic republic. ¢

Constituent Assembly

The Indian constitution swas drafted by a constituent assembly elected for this purpose. Elections to
e Consfituent Assembly were held in July 1946 in tune with the cabinet mission proposals. Qut of
the 296 seats tor Brttsh India. the Congress secured 209 seats and the Muslim League secured 73
aiz. 'The first session of Indian Constituent. Assembly was held on 9th December, 1946. Dr.
Sashdananda Sinha was the first chairman of the assembly. The Vice-President of the Constituent
srerniny was Prefessor Harendra Coomar Mookerjee. Sir Benegal Narsing Rau was appointed: as
onstiiutionsl Adwiser 1o the Constituent Assembly. On 11th December, it elected Dr.
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Members were choseg by indirect election by the members of the Provincial Legislative
Assemblies, according to the scheme recommended by the Cabinet Mision. The arrangenient was:
(1) 292 members were elected through the Provincial Legislative Assemblies; (ii} 93 members
represented the Indian Princély States; and (iii) 4 members represented the Chief Commissioners'
Provinces. The total membership of the Assembly thus was to be 389. However, as a result of the
partition under the Mountbatten Plan of 3 June, 1947, a separate Constjtuent Assembly was set up
for Pukistan and representatives 6f some Provinces ceased to be members of the Assembly. As a
result, the membership of the Assembly was reduced to.299.

The Interim Government of India was formed on 2 September 1946 from the newly etected
Constituent Assembly. The Congress held a large majority in the Assembly, with 69 percent of all
of the seats; however the party included wide diversity within itself, from conservative
industrialists and radical Marxists, to Hindu revivalists. The Muslim League held almost all of the
seats reserved in the Assembly for Muslims. There were also some members from smaller partles,
such as the Scheduled Caste Federation, the Communist Party of Indla, and the Unionist Party.

The prominent members of the Indian Constituent Assembly included, Pandit Jawaharlal Nehru,
Sardar Vallabhbhai Patel, Bhimrao Ramji Ambedkar, Dr. Rajendra Prasad, C. Rajagopalachari,
Syama Prasad Mookerjee, N. G Ayyangar,T., S Radhakrishnan,and Dr. John Mathai. There were
more than 30 members of the scheduled classes. Frank Anthony represented the Anglo-Indian
community, and the Parsis were represented by H. P. Modi. The Chairman of the Minorities
Committee was Harendra Coomar Mookerjee, a distinguished Christian whay represented all
Christians other than Anglo-Indians. Ari Bahadur Gururng represented the Gorkha Community.
Prominent Junsts like Alladi Krishnaswamy Iver, Benegal Narsmg Rau and K. M. Munshi, Ganesh
Mavlankar were also members of the Assembly. Sarojini Naidu, Hansa Mehta, Durgabai
Deshmukh, Rajkumari Amrit Kaur and Vijayalakshmi Pandit were important women members.

The Assembly's work was organized intg five stages: (1) committees were asked to present reports
on basic issues; (2) the consfitutional adviser, B.N. Rau, prepared an initial draft on the basis of
these committees and his research into the constitutions of other countries; (3) the drafting
committee, chaired by B.R: Ambedkar, presented a detailed draft constitution that was published
for public discussion and comments; (4) the draft constitution was discussed and amendments were
proposed and enacted; (5) the constitution was adopted.

At the time of its establishment, the Constituent Assembly was not a sovereign body. It stood
organized on the basis of the Cabinet Mission Plan, Its powers were derived from the soveretgn
authority of British Parliament. However Sardar Patel and Pandit Nehru believed that it was a
sovereign body. The Assembly resolved this issue by adopting: "The Assembly should not be
dissolved except by a resolution assented to by at least 2/3rd of the whole number of members of
the Assembly. Once constituted it could not be dissolved even by Britain.” When on 15th August,
1947, India became Independent; the Constituent Assembly became a fully sovereign body and
remained so till the inauguration of the Constitution of India. During this period, it acted in a dual
capacity: first as the Constituent Assembly engaged in the making of the Indian Constitution, and
secondly as the Parliament of India, Mgemained involved in legislating for the whole of India.
Jawaharlal Nehru introduced the objectives Resolution on 13th December, 1946.
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The objectives Resolution was adopted by the Constituent Assembly on 22 January, 1947.1t
provided the ideological framework which was to guide the process of framing of Constitution of
India. The Preamble of the Constitution embodies all the ideals which were listed in the objectives
Resolution. The objective Resolution was designed to declare the resolve fo make-India a
sovereign, Independent, Republic and to secure all its citizens, fundamental rights, justices
secutarism and welfare state as well as to preserve the unity and integrity of the nation. It declared
the resolve to make India a democratic Union with an equal level of self government in all
_ constituent parts. It affirmed that all power and authority of the Government is derived from the
people. It affirmed the resolve to frame a Constitution which should secure for India a due place in
the country of Nations.

On 15th August, 1947, India became independent. The Constituent Assembly of India then got a
sovereign status and started undertaking the task of formulating the Constitution of India with a
new zeal and enthusiasm. For conducting its work in a systematic and efficient manner, the
Constituent Assembly constituted several committees. The committees were to report on the
sybjects assigned to them. Someyof these committees were committees on procedural matters while
others were committees on substantive matters. The reports of these committees provided the bricks
and ‘mortér for the formulation of the Constitution of India.

* Drafting Committee

In the making of the Constitution, a very valuable role was played by the Drafting Committee. On
14 August 1947 meeting of the Assembly, a proposal for forming various committees was
preéented. Such committees included a Committee on Fundamer:tal Rights, the Union Powers
Committee and Union Cbnstitution Committee. On 29 August 1947, the Drafting Committee was
-appointed, with Dr B. R. Ambedkar as the Chairman along with six other members. The committee
was assisted by a constitutional advisor. The members were Pandit GB Rant, KMMunshi, Alladi
Krishnaswamy Iyver, N Gopalaswami Ayengar, B L Mitter, Md. Saadullah and D P Khaitan. Later
B L. Mitter resigned and was replaced by Madhav Rao. Owing to death of D P Khaitan, T T
Krishnamachari was chosen to be intluded in the drafting committee. Dr. B.N. Rau worked as the
Chief Constitutional Advisor attached to this Committee. A Draft Constitution was prepared by the
committee ang submitted to the Assembly on 4 November 1947. Draft constitution was debated and
over 2000 amendments Wwere moved over a period of two years. Finally on 26 Nov. 1949, the
process was completed and Constltuent assembly adopted the constitution. From 14thNovember,
1949 to 26th November, 1949 the final debate was held on the draft. On 26thNovember, 1949, the
Constitution was finally adopted and enacted when the Constitution was signed by the president of
the Constituent Assembly.

Some of the provisions came into operation immediately while as a whole the Constitution was
inaugurated on 26th January, 1950. It took the Constituent Assembly 2years, 11 months and 18
days to accomplish the task of making the Constitution. In all it held 1lplenary sessions and
_discussions were held forli4 days. Constitution of India is the hlghest and most valuablﬁ
contribution of the Constituent Assembly to the Indian Political System.

T
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Preamble: The Philosophy of the Constitution -

Preamble is an introductory statgment, stating the aims and wbjectives of _the constitution.
Accordingly, the preamble to the Indian constitution spells out the basic philosophy contained in
the body of the Indian Constitution. The preamble provides the philosophy of our constitution. The
Indian Constitution js based on the philosophy of evolving an egalitarian society free from fear and
bias based on promoting individual freedom in shaping the government of their choice. The whole
foundation of constitutional democracy is building a system of governance in systematic machinery
functioning automatically on the wheels of norms and regulations but not on individual whims and
fancies. The Indian Constitution is a marathon effort tp translate philosophical rule of law into
practical set up divided into three significant estates checking each other exercising parallel
sovereignty and non-egoistic supremacy in their own way. Apart from excellent separation of
powers to avoid the absolute concentration, the Constitution of India envisages a distinct
distribution of powers between two major levels of Governments- central and provincial with a fair
scope for.a third tier — the local bodies. The system of rule of law is perfectly reflected in framing
of the Constitutional norms codifying the best govemmg mechanisms tested and trusted in various
democratic societies world over.

Democratic Ideology

The words "We, the people” of India signifies the democratic principle that power is ultimately
rested in the hands of the people. It also emphasizes that thé constitution is made by and for the
Indian people and not given to them by any outside power .The wording is close to the preamble to
the Constitution of Ireland, which had been adopted .in 1937. The phrase "We the people”
emphasizes upon the concept of popular sovereignty as laid down by J.J.Rousseau .All the power
emanates from the people and the political system will be accountable and responsible to the
people. The ultimate authority of the people from whose will the constitution emerges. Since the
Constituent Assembly enacted and adopted the constitution in the name of the people of India, the
question has been asked whether the Assembly was really representative of the people of India.
This question was raised both within and outside the Assembly. The cireumstances under whith the
Constituent Assembly came into being shows that it was impracticable to constitute such a body in
1946 with adult suffrage as its basis. No part of the country had the experience of adult suffrage. To
prepare an electoral roll on the basis of adult suffrage for the country and to hold elections on that
basis would have certainly taken a number of years. t Dr. Ambedkar observed; "l say ‘that the
Preamble embodies what is the desire of every members of the House, that the constitution should
have its root, its authority, its sovereignty from thg people that it has".

India is 'democratic' country,.as it has chosen -a representative. and responsible s:ystem of
government under which those who administer the affairs of the state are elected by the electorate
and accountable to them. The first part of the preamble “We, the people of India” and, its last part
“give to oursélves this Constitution” clearly indicate the democratic spirit involved in the
Canstitution, The people of India elect their governments at all levels by a system of universal adult
' frﬁnchise; popularly known as "one man one vote". Every citizen of India, who is 18years of age
and above and not otherwise debarred by law, is entitled to vote. Every citizen enjoys this franchise
- right without any discrimination on the basis of cagte, creed, colour, sex, religion or education
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Popular sovereignty ®

The word sovereign means supreme or independence. India is internally and externally sovereign -
extemnally free from the control of any foreign power and internally, it has a free government which
is directly elected by the people and makes laws that govern the people. Soverejgnty of India does
not come in the way of its remaining a2 member of the Commonwealth of Natigps. Though the
Queen of the UK 1s its symbolic head, it is a voluntary association and so does not violate India's
sovereign status. The Popular sovereignty is also one of the basic structures of constitution of India.
Hence, Citizens of India also enjoy sovereign power to elect their representatives in elections held
for parliament, state legislature and local bodies as well. People have supreme right to make
decisions on internal as well as external matters. No external power can dictate the government of
India. The Indian involvement in the international community is a matter voluntary association and
mora] commitments. It is for the larger interests of the people and nation that we join regional and
natianal organizations. These commitments no way limit our sovereignty.

Republican Form of Government

The term "republic' implies an elected head of the state. By declaring to become a republic, India
has chosen the system of electing one of its citizens as its President- the head of the state at regular
intervals. As opposed to a monarchy, in which the head of state is appointed on hereditary basis for
a lifetime or until he abdicates from the throne, a democratic republic is an entity in which the head
of state is elected, directly or indirectly, for a fixed tenure. The President of India i$ elected by an
electoral college for a term of five years. The post of the President is not hereditary. Every citizen
of India is eligible to become the President of the country. The leader of the state is elected by the
people.

Commitment to Socialism

The word socialist was added to the Preamble by the Forty-second Amendment. It implies social
and economic equality. Social equality in this context means the absence of discrimination on the
grounds only of caste, colour, creed, sex, religion, or language. Under social equality, everyone has
equal status and opportunities. Economic equality means that the government will endeavor to
make the distribution of wealth more equal and provide a decent standard of living for all. This is in
effect emphasized a commitment towards the formation of a welfare state. India has adopted a
socialistic and mixed economy and the government has framed many laws to achieve the aim.
Socialism in India has been accepted in the meaning of Democratic Socialism. The main aim of the
expression-was to bring about a balance in the existing economic disparities

Secular State

India is 'secular,’ because it maintains perfect neutrality in religious matters. It does not have state-
religion and the people are free to accept or reject any religion of thelr chmce

Justice, Liberty, Equality and Fraternity TR VA ol Y

The Preamble pronounces the principles of ‘Justice', 'Liberty’, ":Equali't'y" and 'Fratemity’.jas‘ the

foundation of the political order. The essence of justice is the attainment of the common good. It

B L e e e e e e S e
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embraces the entire social, economic and political spheres of human activity. The term 'liberty’
signifies not only the absence of any arbitrary restraint on the freedom of individual action but also
the creation of conditions which are essential for the development of the personality of the
individual. 'Liberty' and 'Equality’ are complementary. Equality does not mean that all human
beings are equal mentally and physically. It signifies equality of status, the status of free individuals
and availability of opportunity to everyone to develop his potential capacities. The term "fraternity”
emphasise the spirit of brotherhood. Indja being a multilingual and multi-religious state, the unity
and integrity of the nation can be preserved only through a spirit of brotherhood that pervades the
entire country, among all its citizens, irrespective of their differences.

Legal position of Preamble

Supreme Court of India in BeruBari case observed that the preamble is not an integral part of
the Indian constitution and not enforceable in a court of law. However, Supreme Court of India has,
in the Kesavananda case, recognized that the preamble may be used to interpret ambiguous areas of
the constitution where differing interpretations present themselves. In the 1995 case of Union
Government Vs LIC of India also the Supreme Lourt has once again held that Preamble is an
integral part of the Constitution

The main features of Indian Constitution are the following:
(i) A written and lengthy constitution:

The Constitution of India is a written constitution. It was framed by a Constituent Assembly which
was established for the purpose in'1946. On 26" November 1949 the document was adopted and
finally it was enforced on 26 January 1950. Earlier the Constitution had 395 Articles and 8
schedules. Gradually, there were several amendments and the number had now reached ‘o 448
Articles in 24 Parts, with 12 Schedules and 97 Amendments to it. The Constitution of India is the
lengthiest constitution in the world. The constitution of USA has 7 Articles. of China 138, Javanese
103, and Canadian 107 Articles.

(i} Sovereign, socialist, secular, democratic, republic:

The Constitution declares India to be a Sovereign, Socialist, Secular, Democratic, Repubtic. The
words, 'Socialist' and 'secular’ were added in the Preamble of the Constitution by 42nd amendment
which was passed in 1976. Sovereign means absotutely independent; it is not under the control of
any other state. Before 1947, India was not sovereign as it was under the Britishers. Now it can
frame its policy without any outside interference.

Socialist: The Word "Socialist' was added in the Preamble by 42nd Amendment of the Constitition
which was passed in 1976. This implies a system which will endeavour to avoid concentruiog
wealth in a few hands and will assure its equitable distribution. It also mmnplies that India is 2gzing:
exploitation in all forms and believes in economic justice to all its citizens. Scouisr The word
‘Secular', was added in the Preamble by 42nd Amendment of the Constitution. Thers is wn taic
religion in India. Every citizen is free to follow and practice the refigion of is/ber cws choice, Th-
state cannot discriminate among its citizens on the bams of rehglon
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Democratie: The power of the government is vested in the hands of the people. People exercise
this power through their elected representatives who, in turn, are responsible to them. All the
citizens enjoy equal political rights. Republic: . Means that the head of the State is not a hereditary
monarch but a President who is indirectly elected by the people for a definite period.

(iii} Federal government:

The Constitution provides for a federal form of government. In a federation, there are two
governments-at the central level and at the state level. In India, the powers of the government are
divided between the central government and state governments. There are three different lists of
subjects- (i) Union list, (ii) State list and (iii) Concurrent list. The Union list contains 97 subjects of
national importance like Defense, Foreign Affairs, Currency. Post and Telegraph, Railways. On
these subjects, -only central legislature can make laws. State list contains 66 subjects of local
importance. On these subjects, state legislatures make laws. These subjects include agriculture,
police, and jails. Concurrent list contains 47 subjects which are of common concern to both the
central and state governments. These include marriage, divorce, social security etc. On these
subjects, both the parliament and state legislatures can legislate. However, if there is a conflict
between a central law and the state law over a subject given in the concurrent list, the central law
will prevail.

. (iv) Parliamentary government:

Indian Constitution provides for a parliamentary form of government. President is nominal head of
the state. In actual practice, the government is run by the Prime Minister and other members of the
Council of Minister. The Counci! of Ministers is collectively responsible to the Parliament. The
executive is made answerable to the legislature. The executive also evolves from parliament. The
parliament can criticize and evaluate the government. Every legislation should be accepted by
parliament.

(v) Fundamental rights and duties.

The Constitution of India guarantees six fundamental rights to every citizen. These are:
1. Right to Equality.

2. Right to Freedom.

3. Right against Exploitation.

4. Right to Freedom of Religion.

¥

5. Cultural and Educational Rights.
6. Ri ght to Constitutional Remedies.

By 42nd Amendment of the Constltutlon Fundamental Dutles of citizens have also been added as
article 51(A) of the COl’lStltthlOIl

1 . .
- . " _______}
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(vi) Directive principles of state policy:

The Directive Prineiples of State Policy are listed in Part Four of the Constitution. They are
contained in articles 36-51.The framers of our constitution took the idea of having such principles
from the Irish Constitution. These principles are instructions given by the Constitution to
government. All the governments-Central, State and Local-are expected to frame their policies in
accordance with these principles. The aim of these principles is to establish a welfare state in India.
They, however, are not binding on the government. Equitable distribution of wealth, employment
for all, protection of health, compulsory education for children and the establishment of village
panchayats are some important principles. '

(vii) Partly rigid and partly flexible:

The Constitution of India is neither wholly rigid nor wholly flexible. It is partly rigid and partly -
flexible. It is because of the fact that for the purpose of amendment, our constitution has been
divided into three parts: (a) certain provisions of the constitution can be amended by a simple
majority in the Parliament. (b) Certain provisions can be amended by a two-third majority of the
Parliament and its ratification by at least fifty percent states. (¢) The remaining provisions can be
amended by the Parliament by two-third majority.

(viii) Single citizenship:

In federation, normally there is double citizenship. In U.S.A. every citizen besides being a citizen
of United States of America is the citizen of the state in which he-or she resides. But the
Constitution of India provides for single citizenship-every Indian, irrespective of his place of birth
or residence, is a citizen of India. '

(ix) Universal adult franchise;

The constitution provides for Universal Adult Franchise. It means that every citizen who is 18 years
of age or more is entitled to cast his/her vote irrespective of his caste, creed, sex, religion or place
of birth. '

(X) Official Languages

The Constitution contains a list of official languages. India is a country where different languages
are spoken in various parts of the country. Hindi and English have been made official languages of
the central government. A state can adopt the language spoken by its people in that state also as its
official language. At present, we have 22 languages which have been recognized by the Indian
Constitution.

(xi) Special provisions for scheduled castes and scheduled tribes:

The Constitution provides for giving certain special concessions and privileges to the members of
these castes. Seats have been reserved for them in Parliament, State legislature and local bodies, all
government services and in all professional colleges.

n I . I
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(xit) Independent judiciary:

The Indian Constitution provides for an independent judiciary. The judiciary has been made
independent of the Executive as well as the Legislature. The judges are appointed by the president
of India. They cannot be removed from their office easily. This requires a difficult process called
impeachment. The salary and conditions of service cannot be altered during the term of their
service.

(xiii) Emergency provisions:

The framers of our constitution had realized that there could be certain dangerous situations when
govemnment could not be run as in ordinary time. Hence the constitution contains certain emergency
provisions. During emergency the fundamental rights of the citizens can be suspended and our
government becomes a unitary one.

(xiv) Borrowed Constitution

The draft of the Indian Constitution has been derived from constitutions of other countries. The
constitution has also taken many parts from the Government of India Act, 1935. The different parts
of Indian Constitution adopted from other countries’ constitution are:

1. British Constitution: Parliamentary form of government, introduction of Speaker and his
role, the concept of single citizenship, the Rule of law, procedure of lawmaking, procedure
established by Law :

2. . Irish Constitution: Directive principles of state policy.

3. United States Constitution: Federal structure of govémment, power of Judicial Review and
* ‘independence of the judiciary, documentation of Fundamental Rights (similar to the United States
Bill of Rights

4. Canadian Constitution: A quasi-federal form of government, where the central government
plays prime role in governing the country, the idea of Residual Powers

5. Australian Constitution: Freedom of trade and commerce between different states of the
i " I " - -
country, Power of the national legislature to make laws for implementing treaties

6. French Constitution: Ideals of Liberty, Equality and Fraternity
7.  Japan Constitution: Fundamental Duties 51-A

8.  Weimar Constitution: Emergency Provision Article 356

9. Malaysian Constitution: The concept of the Concurrent list
Structure of Constitution

The Indian Constitution, consists of a preamble, 25 parts containing 450 articles, 12 schedtilés, 2
appendices and 97 amendments to date (as of 2012}
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Schedules: Schedules are lists in the Constitution that categorize and tabulate bureaucratic activity
and policy of the Government.

»  First Schedule (Articles 1 and 4): This lists the states and territories of India, lists any changes
to their borders and the laws used to make that change.

»  Second Schedule (Articles 59, 65, 75, 97, 125, 148, 158, 164, 186 and 221: This schedule Ll’i’sts
the salaries of officials holding public office, judges, and Comptroller and Auditor-General of
India.

»  Third Schedule (Articles 75, 99, 124, 148, 164, 188 and 219): The schedule incorporatesithe
Forms of Oaths — This lists the oaths of offices for elected officials and judges. Fol

»  Fourth Schedule (Articles 4 and 80) — This details the allocation of seats in the Rajya Sabha
(the upper house of Parliament) per State or Union Territory. i

o  Fifth Schedule (Article 244) — This provides for the administration and control of Scheduled
Areas and Scheduled Tribes (areas and tribes needing special protection due to disadvantagedus
conditions).

*  Sixth Schedule.(Articles 244 and 275): details out provisions for the administration of tribal
areas in Assam, Meghalaya, Tripura, and Mizoram.

- e  Seventh Schedule (Article 246): This schedule contains an exhaustive list of responsibilitie:-
This includes the union list, state list and concurrent list.

 Eighth Schedule (Articles 344 and ,351): The Eighth Schedule contains the list of official
ianguages. The Schedule originally contained a list of 14 languages, but since expanded to 22./At
the time the constitution was enacted, incluston in this list meant that the language was 'entitlbdfg_to' -
representation on the Official Languages Commission and that the language would be one of the
baseg that would be drawn upon to enrich Hindi, the official language of the Union. The list has
since, however, acquired further significance. The Government of India is now under an obligaﬁon
to take measures for the development of these languages, such that they grow rapidly in rickness
- and become effective means of communicating modern knowledge. In addition, a candidate
appearing in an examination conducted for public service at a higher level is entitled to use a_njf_"of
these  languages as the medium in  which he answers the paper
D , b
Ninth Schedule (Article 31-B): The ninth schedule contains a list of laws that were kept immune
from the judicial review. The list mainly consists of land reform acts passed by state legislatures.
During the early days of the constitution the land reform acts passed by the state legislatures were
made void by the use of article 31-right to property. In order to overcome this difficulty, the
parliament amended the constitution to incorporate the ninth schedule. The Ninth Schedule
emanates from Articles 31 A and 31 B, which were introduced by the Constitution's (first
amendment) Act 1951, with effect from June 18, 1951, to ensure that certain laws were valid aven
if it violated the fundamenta] rights of a citizen. In other words, Parliament arrogated to itself the
power to amend the Constitution in any manner it liked, irrespective of the fact whether it overrode
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the fundamental rights. In 1952, the Supreme Court in Shankari Prasad Singh Deo vs Union of
India case held that Articles 31 and 31 B were constitutionally valid amendments. But this position
was reversed in a landmark judgment in 2007. In LR. Coelho v. State of Tamil Nadu and others
(2007) the Supreme Court of India held that laws inciuded in the 9th schedule can be subject to
judicial review if they violated the fundamental rights guaranteed under Article 14, 15, 19, 21 or the
basic structure of the Constitution.

. Tenth Schedule (Articles 102 and 191) incorporates a list of Anti-defection” provisions for
Members of Parliament and Members of the State Legislatures. The Tenth Schedule to the
Constitution sets out certain provisions as to disqualification on ground of defection. A mgmber ofa
House belonging to any political party shall be disqualified for being a member of House if he
has voluntarily given up his membership of such political party; or if he votes or abstains from
voting in such House contrary to any direction issued by the Political party to which he belongs.

» Eleventh Schedule (Article 243-G) is the result of 73 constitutional amendment. By this
amendment panchayathi raj institutions gained constitutional status. Thus the schedule list out the
powets of Panchayat Raj institutions.

. Twelfth Schedule (Article 243-W) is an outcome of 74" constitutional amendment. By this
amendment Nagaraplaika institutions gained constitutional status. Thus the schedule list out the
powers of Nagaraplaika institutions.

M
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MODULE-2
INDIVIDUAL AND THE STATE, FUNDAMENTAL RIGHTS

{With special reference to the following cases, AK Gopalan Vs State of Madras, Maneka Gandhi
Vs Union of India, Golaknath Vs State of Punjab, Keshavananda Bhdrathi Vs state of Kerala, In Re
Kerala eclucatlon Bill, Indira Sahney Vs Union India)

Introduction

The Fundamental Rights are defined as basic human freedoms which every citizen has the
right to enjoy for a prbper and harmonious development of personality. These rights univéfsally
apply to all citizens, irrespective of race, place of birth, religion, caste, creed, color or Gender. They
are enforceable by the courts, subject to certain restrictions. The chapter on Fundamental Rights' is
a charter of rights contained in the Constitution of India. It guarantees civil liberties and individual
rights common to most liberal democracies. These rights include rights such as equality before
law, freedom of. speech and expression, freedom of association and peacetul assembly, freedom to
practice religion, and the right to c6nstitutional remedies for the protection of civil rights by means
of writs such as habea$ cofpus. ,

Classification of Fundamental Rights , -

The fundamental rights provided in the Indian constitution are classified into six groups:

' 1) Right to equality, including equality before law, prohibition of discrimination on grounds
of religion, race, caste, sex or place of birth, and equahty of opportunity in matters of employment
abolition of untouchability and abolition of titles.

2) Right to freedom which includes speech and exprgssion, assembly, association or union ,
movement, residence, and right to practice any profession or occupation , right to life and
liberty, right to education, protection in respect to conviction in offences and protectlon against
arrest and detention in certain cases. i

3) Right againsteXploitation, prohibiting all forms of forced labour, child labour and traffic
in human beings

4) Right to freedom of religion, including freedom of conscience and free profession,
practice, and_propagation of religion; freedom to manage religious affairs, freedom from certain
taxes and freedom from religious instructions in certain educational institutes.

5) Cultural and Educational rights presegving Right of any section of citizens,to conserve
atheir culture, danguage or script, andyright of minorities to -establish and administer educasonl
institutions of their choice. H s

% N 2 e = 7 «
6) Right to constitutional remedies for enforcement of Fundamental Rights. |
m%
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The right to property was a fundamental right prior to the 42" amendment. But now it is
m_qved to the category of legal rights.

The Concept of Fundamental Rights

The demands for fundamental rights were a part of human history. Its origin can be traced
back to the city state demand for democracy. The roman state also acknowledged the individual and
his rights as part of the state system. However organized and focused demands for the fundamental
rights can be evidenced with England's Bill of Rights (1689). It proposed certain basic individual
rights against state absolutism. The United States Bill of Rights (1787) and French Declaration of
the Rights of Man and citizen (1789) provided further justification for the establishment of
individual rights as fundamental.

. In India the discussion on fundamental rights gained momentum during the national
movement for freedom. This discussion was ignited by the British attitude towards the basic rights
and liberties of Indian citizen. In 1919, the Rowlatt Act gave extensive powers to the British
government and police, and allowed indefinite arrest and detention of individuals, warrant-less
searches and seizures, restrictions on public gatherings, and intensive censorship of media and
publications. The public opposition to this act eventually led to mass campaigns of non-violent civil
disobedience throughout the country demanding guaranteed civil freedoms, and limitations on
government power. Indians, who were seeking independence and their own government, were
particularly influenced by the independence of Ireland and the development of the Irish
constitution. Also, the directive principles of statc policy in Irish constitution were looked upon by
the people of India as an inspiration for the independent India's government to comprehensively
tackle complex social and economic challenges across a vast, diverse nation and population.

In 1928, the Nehru Commission composing of representatives of Indian political parties
proposed constitutional reforms for India These reforms were supposed to guarantee rights deemed
fundamental, representation for religious and ethnic minorities, and limit the powers of the
government. In 1931, the Indian National Congress adopted resolutions committing itself to the
defense of fundamental civil rights, as well as socio-economic rights such as the minimum
wage and the abolition of untouchability and serfdom. Committing themselves to socialism in
1936, the Congress leaders took examples from the constitution of the erstwhile USSR, which
inspired the fundamental duties of citizens as a means of collective patriotic responsibility for
national interests and challenges.

When India obtained independence, the task of developing a constitution for the nation was
uridertaken by the Constituent Assembly of India. It is in this period the United Nations General
Assembly adopted the Universal Declaration of Human Rights (1948) and called upon all member
states to adopt these rights in their respective constitutions. The constituent assembly of India was
significantly influenced by the UDHR. The tree drafts of the Indian constitution thus contained an
extensive list of fundamental rights.
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ature of Fundamental Rights

The fundamental rights were included in the constitution as they were considered essential
for the development of the personality of every individual and to preserve human
dignity. According to the constitutional fathers, democracy is, in essence, a government by opinion
and therefore, the means of formulating public opinion should be secured to the people of a
democratic nation. For this purpose, the constitution guaranteed to all the citizens of India the
freedom of speech and expression and various other freedoms in the form of the fundamental
rights. All people, irrespective of race, religion, caste or sex, have been given the right to move the’
Supreme Court and the High Courts for the enforcement of their fundamental rights. ‘

These fundamental rights help not only in protection but also the prevention of violations of -
human rights. They emphasize on the fundamental unity of India by guaranteeing to all citizens the
access and use of the same facilities. Some fundamental rights apply for persons of any nationality
whereas others are available only to the citizens of India. The right to life and personal liberty s
available to all people and so is the right to freedom of religion. On the other hand, freedoms of
speech and expression and freedom to reside and settle in any part of the country are reserved to
citizens alone, including non-resident Indian citizens. '

Fundamental rights primarily protect individuals from any arbitrary state actions, but some
rights are  enforceable against  individuals. For instance, the Constitution
abolishes untouchability and also prohibits begar. These provisions act as a check both on stase-
action as well as the action of private individuals. However, these rights are not absolute. or
uncontrolled and are subject to reasonable restrictions as necessary for the protection of general
welfare. They can also be selectively curtailed. The Supreme Court has ruled that all provisions; of -
the Constitution, including fundamental rights can be amended. However, the Parliament cannot
alter the basic structure of the constitution.

A state of national emergency has an adverse effect on these rights. Under such a state, the
rights conferred by Article 19 (freedoms of speech, assembly and movement, etc.) remain
suspended, Hence, in such a situation, the iegislature may make laws which go against the rights'.
given in Article 19. Also, the President may by order to suspend the right to move court for the.
enforcement of other rights as well. ’

Right to equality

Article 14 provides equality before law and equal protection of laws. The other provisions with
regard to equality are contained in Articles 15, 16, 17 and 18 of the constitution, It is the principal
foundation of all other rights and liberties, and guarantees the following;

Article 14 declares that "the State shall not deny to any person equality before the law or -
equal protection of the laws within the territory of India". The phrase "equality before the law"
occurs in almost all written constitutions that guarantee fundamental rights. Equality before the law
is an expression of English Common Law while "equal protection of laws" owes its origin to the
American Constitution. Both the phrases aim to establish what is called the "equality to status and
of opportunity" as embodied in the Preamble of the Constitution. While equality before the law is a
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somewhat negative concept implying the absence of any special privilege in favor of any individual
and the equal subjection of all classes to the ordinary law, equal protection of laws is a more
positive concept employing equality of treatment under equal circumstances. Thus, Article 14
stands for the establishment of a situation under which there is complete absence of any arbitrary
discrimination by the laws themselves or in their administration.

Interpreting the scope of the Article, the Supreme Court of India held in Charanjit Lai
Choudhury Vs The Union of India that: (a) Equal protection means equal protection under equal
circumstances; (b) The state can make reasonable classification for purposes of legislation; (c)
Presumption of reasonableness is in favour of legislation; (d) The burden of proof is on those who
challenge the legislation. ‘

Article 15 of the constitution states that no person shall be discriminated on the basis of
caste, color, language ete. Every person shall have equal access to public places like public parks,
museums, wells, bathing ghats and temples etc. However, the State may make any special provision
for women and children. Special provisions may be made for the advancements of any soci;ﬂly or
educationally backward class or scheduled castes or scheduled tribes.

Article 16 of the constitution lays down that the State cannot discriminate against anyone in
the matters of employment. All citizens can apply for government jobs. There are some exceptions.
The Parliament may enact a law stating that certain jobs can only be filled by applicants who are
domiciled in the area. This may be meant for posts that require knowledge of “the locality and
language of the area. The State may also reserve posts for members of backward classes, gcheduled
castes or scheduled tribes which are not adequately represented in the services under the State to
bring up the weaker sections of the society.

Article 17 of the constitution abolishes the practice of untouchability. Practice of
untouchability sis an offense and anyone doing so is punishable by law. The Untouchability
Offepdes Act of 1955 which later renamed as Protection of Civil Rights Actin 1976, provided
penalties for preventing a person from entering a place of worship or from taking water from a tank
or well. This is a gandhian principle taken over to the chapter of fundamental rights. -

Article 18 of the constitution prohibits the State from conferring any titles. Citizens of India
cannot accept titles from a foreign State. The British government had created an aristocratic class
known asRai Bahadurs and Khan Bahadursin India — these titles were also abolished.
However, Military and agademic distinctions can be conferred on the citizens of India. The awards
of Bharat Ratna and Padma Vibhushan cannot be used by the recipient as a title and do not,
accordingly, come within the constitutional prohibition.

Right to freedom: Articles 19-22 of the Indian Constitution contains the right to freedom.
The right to freedom in Article 19 guarantees the following six freedoms

Freedom of speech _and;expres'ﬁon: It enables an .individual to participate in public
activities. The phrase, "freedomof press” has not been used in Article 19, but Supreme Cou_i_‘t of
India observed that freedom of expression inctudes freedon of press. In Romesh Thapar'v. State of
Madras, Patanjali Shastri, CJ observed: “Ereedom of speech and of the press lay at the foundation
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of all democratic organisations, for without free political discussion no public education, so
essential for the proper functioning of the process of popular government, is possible.”This
argument was further widened in Union of India Vs. Association for Democratic Reforms. In
Indian Express v. Union of India, it has been held that the press plays a very sigittificant role in the
democratic machinery. The courts have duty to upﬁold the freedom of press and invalidate all laws
and administrative actions that abridge that freedom. Freedom of p}ess has three essentialelements.
" They are: 1. freedom of access to all sources of information, 2. freedom of publication, and 3.
freedom of circulation. . '

In USA the bill of rights contains a clear guarantee of freedom of press. With regard to
freedom of speech and expression, reasonable restrictions can be imposed in the interest of public
-order, security of State, decency or morallty The freedom of speech also contains a freedom ‘not to
speech’. -

In a landmark judgment of the case Maneka Gandhi v. Union of India, the Supreme Court
held that the freedom of speech and expression has no geographical limitation and it carries with it
the right of a citizen to gather information and to exchange thought- w1th others not only in India but
abroad also. ;

- = »

Clause (2) of Article 19 of the Indian constitution enables the legislature to'impose certain
restrictions on free speech under following heads:

[}

»

1, security of the Stafe,

1L Friendly relations ‘with foreign States

I11. Public order,

IV. Decency and morality,

V. contempt ef court,

VI. Defamation,

VII. Incitement to an offence, and
IYIII.'Sovereignty and integrity of India. . iy ;

Freedom to assemble peacefully without arms, on which the State can impose reasonable
" restrictions in the interest of public order and the sovereignty and integrity of India.

Freedom to form associations or umions is also guaranteed by article 19. However the
State can impose reasonable restrictions on this freedom in the interest of public order, morality and
the sovereignty and integrity of India,

¥

Freedom to move freely throughout the territory of India though reasonable restrictions
can be imposed on this right in the interest of the general public, for example, restrictions may be
1mppsed on movement and travellmg, $0 as to control epldemlcs :

¥

e e e e e e ————— e e e
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Freedom to reside and settle in any part of the territory of India which is also subject to
reasohable restrictions by the .State in the interest of the general public or for the protection of
*the scheduled tribes because certain safeguards as are envisaged here seem to be justified to protect
indigenous and tribal peoples from exploitaticn and coercion.

Freedom to practice any profession or to carry on any occupation, trade or business is
another right guaranteed. But this is not absolute. There is no right to carry on a business which is
dangerous or immoral. /iso, professional or technical qualifications may be prescribed for
practicing any profession or carrying on any trade. The State may impose reasonable restrictions in
the interest of the general public,

Protection with respect to conviction for offences is guaranteed in the right to life and
personal liberty. According to Article 20, no one can be awarded punishment which is more than
what the law of the land prescribes at that time. This legal axiom is based on the principle that no
criminal law can be made retrospective, that is, for an act to become an offence, the essential
condition is that it should have been an offence legally at the time of commiiting it. Moreover, no
person accused of any offencg shall be compelled to be a witness against himself. "Compulsion” in
this article refers to what in law is called "Duress” (injury, beating or unlawful imprisonment to
make a person do something that he does not want to do). This article is known as a safeguard
against sclf incrimination. The other principle enshrined in this article is the principle of double
jcopardy, that is, no person can be convicted twice for the same offence, which has been derived
from Anglo Saxon law. This principle was first established in the Magna Carta. In USA a second
trial 15 also prohibited. But in india the restriction is on a second trial when the accused is punished
under the {irst trial.

Protection of life and personal liberty is also stated under right to life and personal liberty.
Article 21 declares that no citizen can be denied his !ife and liberty except by procedure established
by law. This means that a person's life and personal liberty can only be disputed if that person has
committed a crime. Against the American principle of due process of law, the Indian guarantee of
procedure established by law provides for more insularity against arbitrary state intervention.
However, the right 1o life does not include the right to die, and hence, suicide or an attempt thereof,
is an offence. Attempted suictde being interpreted as a crime has seen many debates. The Supreme
Court of India gave a landmark ruling in 1994. The court repealed section 309 of the Indian penal
code, under which people attempting suicide could face prosecution and prison terms of up to one
year. In 1996 however another Supreme Court ruling nullified the earlier verdict. In Maneka
Gandhi Vs Union of India the Supreme Court made it clear that the right to travel abroad is also

“covered under "personal liberty” in Article 21. In 2002, through the 86th Amendment Act, Article
21{A) was incorporated. It made the right to primary education part of the right to freedom, stating
that the State would provide free and corﬁpulsory education to children from six to fourteen years
of age.

Aruicle 2t requires that no one shall be deprived of his life or personal liberty except by-
procedure established by law and this procedure must be reasonable, fair and just and not arbitrary,
whimsical or fanciful. The law of preventive detention has therefore now to pass the test not only
for Article 22, but also of Article 21 and if the constitutional validity of any such law is challenged,

T e e e —
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the court would have to decide whether the procedure laid down by such law for depriving a person
of his personal liberty is reasonable, fair and just.

Article 21 assures the right to live with human dignity, free from exploitation. The state is
under a constitutional obligation to see that there is no violation of the fundamental right of any
person, particularly when he belongs to the weaker section of the community and is unable 1 wage
a legal battle against a strong and powerful opponent who is exploiting him. Both the Central
Government and the State Government are therefore bound to ensure observance of the various
social welfare and labour laws enacted by Parliament for the purpose of securing to the workmen a
life of basic human dignity in compliance with the directive principles of the state policy (Bandhua
Mukti Morcha v. Union of India).

The meaning of the word life includes the right to live in fair and reasonable conditions,
right to rehabilitation after release, right to live hood by legal means and decent environment. The
expanded scope of Article 21 has been explained by the Apex Court in the case of Unni Krishnan
Vs State of A.P. The Court provided the list of some of the rights covered under Article 21:

(1) The right to go abroad.

(2) The right to privacy.

(3) The right against solitary confinement.
(4) The right against hand cuffing.

(5) The right against delayed execution.
(6) The right to shelter.

(7) The right against custodial death.

(8) The right against public hanging.

(9) Doctors assistance.

It was observed in Unni Krishnans case that Article 21 is the heart of Fundamental Rights
and it has extended the Scope of Article 21 by observing that the life includes the education as well
as, as the right to education flows from the right to life.

As a result of expansion of the scope of Article 21, the Public Interest Litigations in respect
of children in jail being entitled to special protection, heaith hazards due to pollution and harmful
drugs, housing for beggars, immediate medical aid to injured persons, starvation deaths, the right to
know, the right to open trial, inhuman conditions in aftercare home have found place under it.
Through various judgments the Apex Court also included many of the non-justitiable Directive
Principles embodied under part IV of the Constitution

Rights of a person arrested under ordinary circumstances are laid down in the right to life
and personal liberty. No one can be arrested without being told the grounds for his arrest. If
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arrested, the person has the right to defend himself by a lawyer of his choice. Also an arrested
citizen has to be brought before the nearest magistrate within 24 hours. The rights of a person
arrested under ordinary circumstances are not available to an enemy alien. They are also not
available to persons detained under the Preventive Detention Act. Under preventive detention, the
government can imprison a person for a maximum of three months. It means that if the government
feels that a person being at liberty can be a threat to the law and order or to the unity and integrity
of the nation, it can detain or arrest that person to prevent him from doing this p0551ble harm. After
three months such a case is brought before an advisory board for review.

Right against cxploitation

The right against'exploitatign, given in Articles 23 and 24, providés for the abolition of
trafficking in human beings and Begar (forced labor), and abolition of employment of children
below the age of 14 years in dangerous jobs like factories and mines. Child labour is considered a
gross violation of the spirit and provisions of the constitution. Begar, practiced in the past by
landlords, has been declared a crime and is punishable by law. Trafficking in*humans for the
purpose of slave trade or prostitution is also prohihited by law. The right against exploitation
provides wider coverage as it defines any compulsory and unpaid labor as slavery. An exception is
made in employment without payment for compulsory services for public purposes. ' ;

Right to freedom of religion : : ’

India is declared @s a secular state in its pream’ole itself. This commmnent to secularism is
evident in Right to freedom of religion, covered in Articles 25, 26, 27 and 28.According to the
Constitution, all religions are equal before the State and no religion shall be given preference over
the other. Citizens a_ré free to preach, practice and propagate any religion of their choice.

Article 25 guarantees to every person the freedom of conscience and right to profess
practice and propagate religion. This right is however, subjected to public order, morality and
health and to the other provisions of Parf III of constitution. Also, under sub-Clauses (a) and (b) of
Clause (2) of Article 25 The State is empowered by law: (a) to regulate or restrict any economic,
financial, politicalor other secular activity which may be associated with religious practice; (b) to
pravide for (i) social welfare and reform, and (ii) to throw open Hindu religious institution of a
public charatter to all classes - and sections of £indus.
Article 25 (1) allows to transmit of spread pne's weligion by an exposion of its tenets
The protection of Article 25 and 26 is net limited to matters of doctrine of belief. It extends also to
acts done in pursuarance of 'religion' and, therefore, contains a guarantee for rituals and
observances, ceremonies and mode of worship which are integral parts of religibn. What constitute
an essential part of rehglon or religious practice has to be decided by the courts with referemce to a
doctrine 6f a partlcular religion and include gractlce Wthh are regarded by the commumty as a part
of itsyeligione» = .
Restrictions on Freedom of Religion:

- v i :, i L i ) 2 |

Religious liberty subjected to public order, morality and-hedlth - In the name“of religion no

‘act can’ be done against public order, morality and health of public. Thus section 34 of the Police
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Act prohibits the slaughter of cattle or indecent expasure of one's person in public place. These acts
cannot be justified on plea of practice of religious rites. Likewise, in the name of religiory
‘'untouchability’ or traffic in human beings ' e.g. system of Devdasis cannot be tolerated” These
rights are subjected to the reasonable restrictions under clause (2) of Article 19. For instance, a
citizen's freedom of speech and expression in matters of religion is subjected to reasonable
restrictions unger Article 19 (2). Right to propagate one's religion does not give right to anyone to
"forcibly" convert any person to one's own religion. Forcible conversion of any person to one's own
religion might disturb the public order and hence could be prohibited by law.

Article 26 says that, subject to public order, morality and health, every religious
denomination or any section of it shall have the following rights- (a) to establish and maintain
institutions for religious and charitable purpose, (b) to manage it§ own affairs in matters of religion,
(¢) to own and acquire movable and immovable property, (d) to administer such property in
accordance with law. The right guaranteed by Article 25 is an individual right while the right
guaranteed by Article 26 is the right of an 'organized body' like the religious denominatien or any
section thereof, A

Article 27 provides that no person shall be compelled to pay tax for the promotion or
maintenance of any religion or religious denomination. This Article ‘emphasizes the secular
character of the State. The public money collected by way of tax cannot be spent by the State for
the promotion of any particular religion.

According to Article 28(1) no religious instruction shall be imparted in any educational
institution wholly maintained out of State funds. But this clause shall not apply to an educational
institution which is administered by the State but was not established under any endowment or trust
which requires that religious instruction shall be imparted in such institution. Thus Article 28
mentions four types of educational institutions: (2) Institutions wholly maintained by the State. :))
Institutions recognized by the State. (c) Institutions that are receiving aid out of the State fund. (d)™
Institutions that are administered by the State but are established any trust or endowment. In the
institutions of (a) type not religious instructions can be imparted. In (b) and (c) type of institutions
religious instructions may be imparted only with the consent of the individuals. In the (d) type
institution, there is not restriction on religious instructions.

Cultural and educational rights

As India is a country of many languages, religions, and cultures, the Constitution provides
special measures, in Articles 29 and 30, to protect the rights of the minorities. Any community
which has a [anguage and a script of its own has the tight to conserve and develop it. No citizen can
be discriminated against for admission in State or State aided institutions. .

All minorities, religious or linguistic, can set up tHeir own educational institutions to
preserve and develop their own culture. In granting aid to institutions, the State cannot discriminate
against any institution on the basis of the fact that it is administered by a minority institution. But
the right to administer does not mean that the State cannot interfere in case of maladministration. In
a precedent-setting judgment in 1980, the Supreme Court held that the State can take regulatory
measures to promote the efficiency and excellence of educational standards. It can also issue

Indian Government and Politics ] Page 27



School of Distance Education

W
guidelines for cnsuring the security of the services of the teachers or other employees of the
institution. In another landmark judgment in 2002, the Supreme Court ruled that in case of aided
minority institutions offering professional courses, admission could only be through a common
entrance test conducted by State or a university. Even an unaided minority institution ought not to
ignore the merit of the students for admission.

Right to constitutional remedies

Right to constitutional remedies empowers the citizens to move a court of law in case of any
denial of the fundamental rights. For instance, in case of imprisonment, the citizen can ask the court
to see if it is according to the provisions of the law of the country. If the court finds that it is not, the
person will have to be freed. This procedure of asking the courts to preserve or safeguard the
citizens' fundamental rights can be done in various ways. The courts can issue various Kinds
of writs. These writs are habeas corpus, ni'andamus, prohibition, qil_o warranto and certiorari. When
a national or state emergency is declared, this right is suspended by the central government.

Constitutional remedies under article 32

The Constitution of India provides various Fundamental rights to all its citizens, The
provisions for proper enforcement of these Fundamental rights are also given in the Constitution by
article 32. Enforcement of the Fundamental rights is safeguarded with the help of prerogative
Writs. Writs are written orders of the court ordering a party to whom it is addressed to perform or.
cease from performifig a specified act. Article 32 empowers the Supreme Court and Article 226
empowers the High Courts to issue writs against any authority of the State in order to enforce the
Fundamental rights.

Different tvpe of Writs:

Habeas Corpus: One of the valuable writs for personal liberty is “Habeas Corpus” which
reans “You may have the body”. If any person is detained in prison ot a private custody without
legal justification; this writ is issued to the authority confining such person, to produce him/her
before the Court, The Court intervenes here and asks the duthority to provide the reasons for such
deténtion and if there is no justification, the person detained is set free. The applicant for this writ
can either be the person in detention or any person acting on his/her behalf to protect his/her liberty.

This writ provides for immediate relief in case of unlawful detention.

_ Writ of Certiorari: The meaning of Certiorari is ‘to be certified’, This writ is issued when
any lower court or a tribunal exercises a wrongful jurisdiction and decitdes the case. “The party
affected can move this writ to higher courts like the High Court or the Supreme Court. Writ of
Certiorari can be iss_gﬂed to the quasi judicial or dubordinate courts when they act:

* In excess or without any jurisdiction
In contravention to the principles of Natural justice

In violation of the prescribed procedure as estgblished by law
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Resulting in an error of judgment apparent on the face of it.

The writ of Prohibition and Writ of Certiorari are similar except for the time of their
issuance. The former is issued before the passing of the order by the lower court while the latter is
1ssued after passing of the order.

Writ of Mandamus: The term “Mandamus” in Latin means “We command™. This writ is
issued to a public official who refrains from performing his public duties which he is obliged to do.
This writ can also be issued to any public authority (including the government, corporation and
Court) commits an act which is detrimental to the welfare of the general public. This writ however
cannot be issued against the President and the Governor.

Writ of Quo-Warrante: Quo Warranto means “By what warrants”, The issuance of this
writ takes place to restrain a person from acting in public office to which he is not entitled. If a
person occupies a public office without being qualified for the office, then this writ is issued to
restrain the concerned authority from discharging his duties. The High Court of that particular state
has the authority to issue this writ and direct the person to vacate the office in question. The writ 6f
Quo-Warranto is issued in 3 instances when Y

The office in question is a public office and is substantive in nature.
The State or the Constitution has created the office
«The public servant (respondent) should have asserted a claim on the office.

Writ of Prohibition: Writ of Prohibition is issued to a subordinate to cease doing
something which it is not supposed to do as per law. Normally, this writ is issued by the superior
courts to the lower courts when the lower court tries to exceed the limit of jurisdiction vested in it.
Likewise, if the court acts in absence of jurisdiction, this writ can be issued. Once this writ is issued
the lower court is under an obligation to stop its proceedings. One cannot issue this writ against a
public official who does not have judicial or quasi judicial powers

Fundamental rights and the individual

The fundamental rights occupy an important position in the scheme of the constitution, It is
said that a state is known with the rights it maintains. The very concept of state itself is rclated to
the protection of rights. This argument is highlighted in the French declaration of rights of man and
citizen and later in American declaration of Independence. To them ri ghts are prior to state, In India
the constitution provides for an exhaustive list of fundamental rights. However political groups
have demanded that the right to wogk, the right to economic assistance in case of unemployment,
old age, and similar rights be enshrined as constitutional guarantees to address issues of poverty
and economic insecurity, though these provisions have been enshrined in the Directive Principles ¢f
state policy.

The right to freedom and personal liberty has a number of limiting clauses, and thus has
been criticized for failing to check the sanctioning of powers often deemed "excessive". There is
the provision of preventive detention and suspension of fundamental rights in times of Emergency.

"
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The pravisions of acts like the Maintenance of Internal Security Act (MISA) and the National
Security Act (NSA) are a means "of countering the fundamental rights, because they sanction
excessive powers with the aim of fighting internal and cross-border terrorism and political violence,
without safeguards for ciyil rights. All the fundamental rights are conditional. The state can put.
reasonable restriction on the rights. The restricting phrases "security of State", "public order" and
"mprality" are of wide implication. The meaning of phrases like "reasonable restrictions" and "the
interest of public order" have not been expllcltly stated in the constitution, and this ambiguity leads
tp unnecessary litigation.

Another issue is religed to the f.reedom of press.a"Freedom of press”.has not been included
in the right to freedom, which is necessary for formulating public opinion and to make freedom of
expression more legitimate. Employment -of ¢hild labour in hazardous job environments has been
reduced, but their employment even in non-hazardous jobs, including their prevalent employment
as domestic help violates- the spirit and ideals of the constitution. More than 16.5 million children
are employed and working in India. India was ranked 88 out. of 159 in 2005, according to the

degree to which corruption is perceived to exist among public officials and politicians worldwide.
£

Right to property

The 'Constitution originally provided for the right to property under Articles 19 and 31.
Article 19 guaranteed to alP citizens the right to acquire, hold and dispose of property. Article 31
. provided_that "no person shall be deprived of his property save by authority of law. " It also
provided that confpensation would be paid to a person whose property has been taken for public

purposes. ¢

The provisions relating to theight to property were changed a number of times. The Forty-
Forth Amendment deleted the right to property from the 1ist of fundamental rights. Article 300-A,
was added to the constitution which provided that "no person shall be deprived of his property save
by authority of law". Thus if a legislature makes a law depriving a person of his property the
aggrieved person shall have no right to move the court under Article 32. Thus, the right to property
is no longer a fundamental right, though it is still a constitutional right. If the government appears
to have acted unfairly, the action can be challenged in a court of law by citizens.

The right to property under the Indian constitution tried to z{pproach the question of how to
handle property and pressures relatmg to it by trying to balance the right to property with the right
to compensation for its acquisition. This was done through an absolute fundamental right to
_ property and then balancing-the same with reasonable restrictions and adding a further fundamental

right of compensation in case the properties are acquired by the state. This was exemplified by
g Artlcle 19(1) (f) balanced by Article 19(5) and the compensation article in Article 31.

nght to Property before 1978

Thie issue of right to property was a major issue of contestation in the Indian discourses on
development. The government finds it necessary to bring land reform acts to check the
concentration of wealth in a few hands. This was in tune with the social justice principle propagated
in the preamble. The outburst against the Right to Property as a Fundamental Right in Articles 19
(1) (f) and 31 started immediately after the enforcement of the Constitution in 1950. Land reforms,
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zamindari abolition laws, disputes relating to compensation, several rounds of constitutional
amendments, litigations and adjudications ultimately culminated first in the insertion of the word
socialist in the Preamble by the 42nd Amendment in 1977 and later in the omission of the Right to
Property as a Fundamental right and its reincarnation as a bare constitutional right in Article 300-A
by the 44th Amendment in 1978.The Ninth Schedule was inserted in the constitution by the
Constitution (First Amendment) Act, 1951 along with two new Articles 31 A & 31 B so as to make
laws acquiring zamindaris unchallengeable in the courts.

By the Fourth Amendment Act, 1955, Art 31 relating to right to property was amended in
several respects. The purpose of these amendments related to the power of the state o compulsory
acquisition and requisitioning of private property. The amount of compensation payable for this
purpose was made unjustifiable to overcome the effect of the Supreme Court judgment in the
decision of State of West Bengal Vs. Bella Banerjee. By the constitution (Seventeenth Amendment)
Act, 1964, article 31 A was amended with respect to meaning of expression estate and the Ninth
Schedule was amended by including therein certain state enactments. During this period the
Supreme Court was generally of the view that land reforms need to be upheld even if they did
strictly clash against the right to property. However during the period of nationalization by the
Indira Gandhi government the Supreme Court stood against the violation of right to property and
declared much legislation in valid on the grounds of article 31.The Government of India then
moved the amendment to abolish the fundamental right of right to property.

The liberalization of the economy and the government's initiative to set up special economic
zones has led to many protests by farmers and has led to calls for the reinstatement of the
fundamental right to private property. The Supreme Court has sent a notice to the government
questioning why the right should not be brought back but in 2010 the court rejected the PIL and
accommodated the government position.

Case studies

Kesavananda Bharati Vs. State of Kerala

Kesavananda Bharati Vs State of Kerala (AIR 1973) is a landmark decision of the Supreme
Court of India that outlined the Basic Structure doctrine of the Constitution. The Basic Structure
doctrine forms the basis of the power of the Indian judiciary to review, and strike down,
amendments to the Constitution of India enacted by the Indian parliament which conflict with or
seek to alter this basic structure of the Constitution.

The case originated when Swami  Kesavananda Bharati, challenged the Kerala
government's attempts, under two state land reform acts. The Supreme Court reviewed the decision
in Golaknath Vs State of Punjab, and considered the validity of the 24th, 25th, 26th and 29th
Amendments. The case was heard by the largest ever Constitutional Bench of 13 Judges.

The Court held that although no part of the constitution, including fundamental rights, was
beyond the amending power of Parliament, the "basic structure of the Constitution could not be
abrogated even by a constitutional amendment”. All of the Judges held that the 24th, 25th and 29th
Amendments Acts are valid. Majority judges held that Golak Nath's case was wrongly decided and

%
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that an amendment to the Constitution was not a "law" for the purposes of Article 13. Article 368
does not enable Parliament to alter the basic structure or framework of the Constitution.

' Upholding the validity of clause (4) of article 13 and a corresponding provision in article
-368(3), inserted by the 24th Amendment, the Court settled in favour of the view that Parliament has
the power to amend the Fundamental Rights also. However, the Court affirmed another proposition
. also asserted in the Golaknath case, by ruling that the expression "amendment" of this Constitution
in article 368 means any addition or change in any of the provisions of the Constituition within the
* ‘broad contours of the Preamble and the Constitution to carry out the objectives in the Preamble and
" the Directive Principles. Applied to Fundamental Rights, it would be that while Fundamental
*Rights cannot be abrogated, reasonable abridgement of Fundamental Rights could be effected in the
.public interest. The position is that every provision of the Constitution can be amended provided
. the basic foundation and structure of the Constitution remains the same. The ruling thus established
- the principle that the basic structure cannot be amended on the grounds that a power to amend is
not a power to destroy.

Golaknath Vs State of Punjab

: The 1953 Punjab Security and Land Tenures Act provided ceiling on private property to
thirty acres. This was challenged by the Golak Nath family, one of the largest landholders in the
state. The family filed a petition under Article 32 challenging the 1953 Punjab Act on the ground

that it denied them their constitutional rights to acquire and hold property and practice any
profession (Articles 19(f) and (g)) and to equality before and equal protection of the law (Article
14). They also sought to have the Seventeenth Amendment - which had placed the Punjab Act in
the Ninth Schedule - declared ultra vires.The major question brought before the, court was 1,
 Whether Fundamental Rights can be amended or not; 2, Whether Amendment is a “law” under the
..meaning of Article 13(2)

Article 13(2) reads, "The State shall not make any law which takes away or abridges the
right conferred by this Part and any law made in contravention of this ciause shall, to the extent of
contravention, be void."In this context the Supreme Court held that an amendment of the
Constitution is a legislative process, and that an amendment under article 368 is “law” within the

" meaning of article 13 of the Constitution and therefore, if an amendment “takes away or abridges” a
_ Fundamental Right conferred by Part ITI, it is void. The Court also ruled that Fundamental Rights

_ included in Part III of the Constitution are given a "transcendental position” under the Constitution
~and are kept beyond the reach of Parliament. The Court also held that the scheme of the
.. Constitution and the nature of the freedoms it granted incapacitated Parliament from modifying,
- restricting or impairing Fundamental Freedoms in Part II1.

) The judgment reversed the Supreme Court's earlier decision which had upheld Parliament's

power to amend all parts of the Constitution, including Part III related to Fuhdamental Ri"ghts._The

judgment left Parliament with no power to curtail Fundamental Rights. 1t was in this case that the

doctrine of prospective overruling was invoked. This doctrine was used to preserve’ 'the

_, constitutional validity of the Constitution (Seventeenth Amendment) Act, legality of which had
" been challenged. '

. o —————————— e —
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A.K. Gopalan Vs, State of Madras

The famous case of AK. Gopalan v. State of Madras was the first case filed challenging the
constitutional validity of an act under the provision of Article 21. A.K. Gopalan was charged: for
Sedition U/S 124A, IPC, a draconian Law enacted by the British Parliament, to be used against. the
leaders of the Freedom movement .Gopalan was charged for this offence, for his act of
~celebrating India’s independence within jail premises joined by this fellow jail prisoners. Gopalan
was released in 1947, only to be re-arrested this time under Preventive Detention Law .When; the
Constitution came into force, Gopalan continued in detention. When Gopalan sent a petition from
jail to Supreme Court, his detention was brought under the Preventive Detention Act, 1950, which
came into force on 26™ Feb 1950. The Executive continued with the colonial tradition of
arbitrariness in booking Gopalan w's 124 A,IPC and thereafter the legislature , protected the action
of the Executive , by enacting , Preventive Detention Act, 1950, on 26™ Feb 1950. -

Article 21 says ‘No person shall be deprived of his life or personal liberty except according
to procedure established by law the Indian Constitution’. Article 22 provides for preventive
detention. AK Gopalan questioned the validity of preventive detention law as it violates article 14,
19 and 21. "

Majority judgment held that Art. 22 was a self contained code and therefore a law
of Preventive Detention did not have to satisfy the requirement of Article 19, 14, 21 and it
argument that the provisions of Article 19 relating to various personal freedoms should be read into
the provisions of Art. 21 and Art. 22 were rejected. The minority judges however disagreed with
this view, taken by majority, by holding that Fundamental right of life and personal liberty has
many attributes, and some of them are found in Article 19 Article 21 covers a variety of tights
including those, which are specifically provided U/A 19,

Maneka Gandhi Vs Union of India

Maneka Gandhi Vs Union of India (AIR 1978) is a landmark judgment and played the most
significant role towards the transformation of the judicial view on Article 21 of the constitution of
India so as to imply many more fundamental rights from Article 21.Maneka Gandhi was issued a
passport under the Passport Act 1967. The regional passport officer asked her to surrender: her
passport under section 10(3) (c) of the Act in public interest. Maneka Gandhi then filed a writ
petition under Article 32 of the constitution in the Supreme Court challenging the order of ‘the
government of India as violating her fundamental rights guaranteed under Article 21 of ‘the
constitution. The main issues before the court in this case were —whether right to go abroad is a part
of right to personal liberty under Article 21. —~-Whether section 10(3) (c) of the Passport Act is
violative of Article 14, 19(1) (a) and 21 of the constitution. —Whether the impugned order of the
regional passport officer is in contravention of the principles of natural justice. .

The Supreme Court in this case reiterated the proposition that the fundamental rights under
the constitution of India are not mutually exclusive but are interrelated. According to Justice K.
Iyer, ‘a fundamental right is not an island in itself’. The expression “personal liberty” in Article 21

I
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was interpreted broadly to engulf a variety of rights within itself. The court further observed that
the fundamental rights should be interpreted in such a manner so as to expand i.s reach and ambit
rather than to concentrate its meaning and content by judicial construction. Article 21 provides that
no person shall be deprived of his life or personal liberty except in accordance with procedure
established by law but that does not mean that a mere semblance of procedure provided by law will
satisfy the Article , the procedure should be just , fair and reasonable. The principles of natural
justice are implicit in Article 21 and hence the statutory law must not condemn anyone unheard.
One of the significant interpretation in this case is the discovery of inter connections between
Article 14, 19 and 21, Thus a law which prescribes a procedure for depriving a person of “personal
liberty” has to fulfill the requirements of Article 14 and 19 also. Moreover the ‘procedure
established by law’ as required under Article 21 must satisfy the test of reasonableness in order to
conform with Article 14. The court finally held that the right to travel and go outside the country is
included in the right to personal liberty guaranteed under Article 21.

Indra Sawhney Vs Union of India

The case is highly debatable and has had a considerable impact on the Indian socio-political
scenario. The Supreme Court has consciously sought to explain the legality and necessity of
affirmative action in its governance policy. Moreover the Supreme Court laid down certain
guidelines considering past situations and the present scenario which required a more progressive
outiook.

The three main impacts of the case are:
Reservations were validated for Backward Classes.

50% ceiling was imposed to ensure equality of opportunity and maintenance of efficiency
and standards.

The creamy layer was distinguished by careful examination of existing economic conditions
and was rightly excluded from any reservation category.

On January 1, 1979 the Government appointed the second Backward Classes By a
Presidential Order under Article 340 of the Constitution under the chairmanship of B.P, Mandal to
investigate the conditions of Socially & Educationally Backward Classes within the territory of
India. The commission submitted its report on December, 1980 and recommended for reservation
of 27% in Government jobs. The implementation of reservation cause civil disturbance throughout
India. A writ petition was filed challenging the validity of the order. The Judges issued a stay order.
Later the next government by introduced the economic criterion in granting reservation. They also
reserved another 10% of vacancies for the socially & educationally backward classes. The matter
was taken up by the court, The questions were;

1. Whether Article 16(4) is an exception to Article 16(1) and would be exhaustive of the
right to reservation of posts in services under the State?

2. What would be the content of the phrase "Backward Class" in Article 16(4) of the
Constitution and whether caste by itself could constitute a class and whether economic criterion by
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itself could identify a class for Article 16(4) and whether "Backward Classes" in Article 16(4)
would include the "weaker sections" mentioned in Article 46 as well

3. I economic criterion by itself could not constitute a Backward Class under Article 16(4).
whether reservation of posts in services under the State, based exclusively on economic criterion
would be covered by Article 16(1) of the Constitution?

4. Can the extent of reservation of posts in the can exceed 50 %

5. Does Article 15(4) permit the classification of 'Backward Classes’ into Backward Classes
and Most Backward Classes

The court observed that

1,Backward class of citizen in Article 16(4) can be identified on the basis of the caste
system & not only on economic basis.

II. Article 16(4) is not an exception of Article 16(1). It is an instance of the classification.
Reservation can be made under article 16(1).

IIl. Backward classes in Article 16(4) were not similar to as socially & educationally
backward in article 15(4).

IV. Creamy layer must be excluded from the backward classes.

V. Article 16(4) permits classification of backward classes into backward & more
backward classes.

VL. A backward class of citizens cannot be identified only & exclusively with reference to
ecoflomic criteria.

VII. Reservation shall not exceed 50%.
IX. No reservation in promotion.

In Re; The Kerala Education Bill

The Education Bill was introduced in the Kerala assembly by Professor Joseph Mundasseri,
who was then the education minister for the first elected (1957) Communist Party of India
government. This bill aimed at eradicating the malpractices prevalent in the private sector
educational institutions, and attempted to regulate the educational institutions’ function, including
standardizing syllabi and pay structures. This bill, imparted drastic changes in Kerala society. The
Education Bill sought to regulate appointments and conditions of teachers. Salaries of teachers
were to be paid through the treasury.. There was a provision of takeover of management of
educational institutions, which arguably violated the ‘constitution. The bill was passed by the
Legislative Assembly of the State of Kerala on September 2, 1957, and was, under Art. 200,
reserved for the president. The president has submitted the same to presidential reference.
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This reference has been made by the President under Art. 143(1) of the Constitution of India
for the opinion of this Court on certain questions of law of considerable public importance that
have arisen cut of or touching certain provisions of the Kerala Education Bill, 1957, The major
questions were;

(1) Does the Kerala Education Bill offend article 14 of the Constitution
(2) Do the Kerala Education Bill, or any provisions thereof, offend article 30 of the Constitution?
(3) Does the Kerala Bill, offend article 14 of the Constitution?

The court observed that true intention of Art. 30(1) is to equip minorities with a shield
whereby they could defend themselves against attacks by majorities, religious or linguistic, and not
to arm them with a sword whereby they could compel the majorities to grant concessions. It should
be noted in this connection that the Constitution has laid on the State various obligations in relation
to the minorities apart from what is involved in Art. 30(1). Thus, Art. 30(2) provide that a State
shali not, when it chooses to grant aid to educational institutions, discriminate against institutions of
minorities based on language or religion. Likewise, if the State frames regulations for recognition
of educational institutions, it has to treat all of them alike, without discriminating against any
institution on the ground of language or religion.

' The court made it clear that the various clauses of the bill no way offend articles 14 and 30
of the constitution.

@
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MODULE-3
DIRECTIVE PRINCIPLES OF STATE POLICY (AN EVALUATION
OF THE PRINCIPLES IN THE CONTEXT OF CONTEMPORARY
REALITIES

Introduction

The fourth chapter of the Indian constitution (Articles 36-51) provides for a set of directive
principles. The Directive Principles of State Policy are guidelines to the central and state
governments of India, to be kept in mind while framing laws and policies. It advises every state
structure to follow these principles in governance. Governments and legisiatures are not legally
bound to implement these principles. These provisions, contained in Part IV of the Constitution of
India, are not enforceable by any court, but the principles laid down therein are considered
fundamental in the governance of the country, making it the duty of the State to apply thf_!::Sé
principles in making laws to establish a just society in the country. The principles have been
ispired by the Directive Principles given in the Constitution of Ireland and also by the principles
of Gandhism; and relate to social justice, economic welfare, foreign policy, and legal and
administrative matters. They project the ideal of welfare and Gandhian state that the constitution
aims to establish. Despite of all these limitations, it cannot be said that these Principles are
absolutely useless. They have their own utility and significance. The Directive Principles are just
like a polestar in the sea that provides direction to the activities of the state and the governance of
the polity. Their basic aim is to persuade the government to provide social and economic justice in
all spheres of life. However in the course of the time some of these directive principles were
transferred into the chapter of fundamental rights and many others were implemented by state
legislations.

The Directive Principles may be said to contain the philosophy of the constitution. As the
very term “Directives” indicate, the Directive principles are broad directives given to the state in
accordance with which the legislative and executive powers of the state are to be exercised. As
Nehru observed, the governments will ignore the directives “Only at their own peril.” As India
seeks to secure an egalitarian society, the founding fathers were not satisfied with only political
Justice. They sought to combine political justice with economic and social justice. The Directive
Principles may be classified into three broad cate gories;

a. Socialistic
b,Gandhian and

¢, Liberal-intellectual.
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(a) Socialistic Directives

Principal among this category of directives are (a) securing welfare of the people (Art. 38)
(b) securing proper distribution of material resources of the community as to best sub serve the
common-good, equal pay for equal work, protection of childhood and youth against exploitation.
etc. (Art.39), (¢c) curing right to work, education etc. Art. (41), (d) securing just and humane
conditions of work and maternity relief (Art. 42) etc.

(b) Gandhian Directives

Such directives are spread over several Arts. Principal among such directives are (a) to
organize village Panchayats (Art. 40), (b) to secure living wage, decent standard of life, and to
promote cottage industries (Art.43), (c) to provide free and compulsory education to all children up
to 14 years of age (Art. 45), (d) to promote economic and educational interests of the weaker
sections of the people, particularly, the scheduled castes and scheduled tribes, (¢) to enforce
prohibition of intoxicating drinks and cow-slaughter and to organize agriculture and animal
husbandry on scientific lines (Arts. 46-48).

(¢) Liberal intellectual directives

Principal among such directives are (a) to secure uniform civil code throughout the country
(Art.44), (b) to separate the judiciary from the executive (Art.50), (c) to protect monuments of
historic and national importance and (d) to promote international peace and security.

Origin of the Concept

The concept of Directive Principles of State Policy was borrowed from the Irish
Constitution. The makers of the Constitution of India were influenced by the Irish nationalist
movement. Hence, the Directive Principles of the Indian constitution have been greatly influenced
by the Directive Principles of State Policy. The idea of such policies can be traced to the
Declaration of the Rights of Man prociaimed by Revolutionary France and the Declaration of
Independence by the American Colonies. The Indian constitution was also influenced by the
United Nations Universal Declaration of Human Rights.

In 1919, the Rowlett Acts gave extensive powers to the British government and police, and
allowed indefinite arrest and detention of individuals, warrant-less searches and seizures,
restrictions on public gatherings, and intensive censorship of media and publications. The public
opposition to this act eventually led to mass campaigns of non-violent civil disobedience
throughout the country, demanding guaranteed civil freedoms, and limitations on govemment
power. Indians, who were seeking independence and their own government, were particularly
influenced by the independence of Ireland and the development of the Irish constitution. Also, the
directive principles of state policy in the Irish Constitution were looked upon by the people of India
as an inspiration for the independent India's government to comprehensively tackle complex social
and economic challenges across a vast, diverse nation and population.

In 1928, the Nehru Commission composing of representatives of Indian political parties
proposed constitutional reforms for India. In 1931, the Indian National Congress adopted
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resolutions committing itself to the defense of fundamental civil rights, as well as socio-economic
rights such as the minimum wage and the abolition of untouchability and serfdom. Committing
themselves to socialism in 1936, the Congress leaders took examples from the constitution of the
erstwhile USSR, which inspired the fundamental duties of citizens as a means of collective patriotic
responsibility for national interests and challenges.

Constituent Assembly

When India obtained independence in 1947, the task of developing a constitution for the
nation was undertaken by the Constituent Assembly of India. Both the Fundamental Rights and the
Directive Principles of State Policy were included in the first Draft Constitution itself. Later it was
carried over to the second Draft Constitution and the third and final Draft Constitution (26
November 1949), being prepared by the Drafting Committee.

Nature of Directive principles

Directive Principles of State Policy aim to create social and economic conditions under
which the citizens can lead a good life. They also aim to establish social and economic democracy
through a welfare state. They act as a check on the government, theorized as a yardstick in the
hands of the people to measure the performance of the government. The Directive Principles are
non-justiciable rights of the people. Article 31-C, inserted by the 25th Amendment Act of 1971
seeks to upgrade the Directive Principles. If laws are made to give effect to the Directive Principles
over Fundamental Rights, they shall not be invalid on the grounds that they take away the
Fundamental Rights. In case of a conflict between Fundamental Rights and DPSP's, if the DPSP
aims at promoting larger interest of the society, the cdurts shall have to uphold the case in favour of
the DPSP. The Directive Principles, though not justiciable, are fundamental in the governance of
the country. It shall be the duty of the State to apply these principles in making laws. Besides, all
executive agencies should also be guided by these principles. Even the judiciary has to keep them
in mind in deciding cases.

Legal status of Directive Principles

The directive principles are non-justicable in legal courts. However they put forth an
obligation on the state and its mechanisms. Thus Article 37, while stating that the Directive
Principles are not enforceable in' any court of law, declares them to be "fundamental to the
governance of the country” and imposes an obligation on the State to apply them in matters of
legislation. They serve to emphasize the welfare state model of the Constitution and emphasize the
positive duty of the State to promote the welfare of the people by affirming social, economic and
political justice, as well as to fight income inequality and ensure individual dignity, as mandated by
Article 38. The Directive Principles have been used to uphold the Constitutional validity of
legislations in case of a conflict with the Fundamental Rights. Article 31C, added by the 25th
'Amendment in 1971, provided that any law made to give effect to the Directive Principles in
Article 39(b) &(c) would not be invalid on the grounds that they derogated from the Fundamental
Rights conferred by Articles 14, 19 and 31. The application of this article was sought to be
extended to all the Directive Principles by the 42nd Amendment in 1976, but the Supreme Court
struck down the extension as void on the ground that it violated the basic structure of the

Indian Government and Palitics Page 39



School of Distance Education

Constitution. Thus Article, 31(c) is restored to pre-1976 position. The position today is that, in
general, the fundamental rights enjoy priority over the directives. But the laws passed to implement
Article 39 (b) and (c¢) cannot be declared void on ground of violation of fundamental rights
guaranteed by Articles 14 and 19. The Fundamental Rights and Directive Principles have also been
used together in forming the basis of legislation for social welfare.

In the case of State of Madras Vs Champakam Dorairajan, 1951 it was held that the
Directive Principles of State Policy have to conform to and run as subsidiary to the Chapter of
Fundamental Rights. The view was reiterated in Deep Chand Vs. The State of Uttar Pradesh 1959

After Champakam Dorairajan the Court went on to hold that disobedience to Directive
Principles cannot affect the legislative power of the State. This view was taken in In Re: The Kerala
Education Bill, 1957. With L.C. Golak Nath and others v. State of Punjab, (1967) the Supreme
Court departed from the rigid rule of subordinating Directive Principles and entered the era of
harmonious construction. The need for avoiding a conflict between Fundamental Rights and
Directive Principles was emphasized, appealing to the legislature and the courts to strike a balance
between the two as far as possible. Having noticed Champakam even the Constitution Bench in
Quareshi-1 chose to make headway and held that the Directive Principles nevertheless are
fundamental in the governance of the country and it is the duty of the State to give effect to them.
"A harmonious interpretation has to be placed upon the Constitution and so interpreted it means
that the State should certainly implement the directive principles but it must do so in such a way
that its laws do not take away or abridge the fundamental rights, for otherwise the protecting
provisions of Part III will be a 'mere rope of sand’. "Thus, Quareshi-1 did take note of the status of
Directive Principles having been elevated from ‘sub-ordinate' or 'sub-servient' to 'partner’ of
Fundamental Rights in guiding the nation. :

The Supreme Court, after the judgment in the Kesavananda Bharati case, has adopted the
view of the Fundamental Rights and Directive Principles being complementary to each other, each
supplementing the other's role in aiming at the same goal of establishing a welfare state by means
of social revolution. Kesavananda Bharati Vs State of Kerala (1973) was a turning point in the
history of Directive Principles jurisprudence. This decision clearly mandated the need for bearing
in mind the Directive Principles of State Policy while judging the reasonableness of the restriction
imposed on Fundamental Rights. In Pathumma and Others v. State of Kerala and Ors., (1978) The
supreme court neatly summed up the ratio of Kesavananda Bharati and other decisions which are
relevant for the legality discourse of DPSP. Pathumma holds:-

"(1) Court interprets the constitutional provisions against the social setting of the country so
as to show a complete consciousness and deep awareness of the growing requirements of society,
the increasing needs of the nation, the burning problems of the day and the complex issues facing
the people, which the legislature, in its wisdom, through beneficial legislation, seeks to solve. The
judicial approach should be dynamic rather than static, pragmatic and not pedantic and elastic
rather than rigid. This Court while acting as a sentinel on the qui vive to protect fundamental righ'té"i '_
guaranteed to the citizens of the country must try to strike a just balande between the fundamental **
rights and the larger and broader interests of society so that when such a'right clashes with a largér”
interest of the country it must yield to the latter.
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(2) The Legislature is in the best position to understand and appreciate the needs of the
people as enjoined in the Constitution. The Court will interfere in this process only when the statute
is clearly violative of the right conferred on a citizen under Part III or when the Act is beyond the
legislative competence of the legislature. The courts have recognised that there is always a
presumption in favour of the constitutionality of the statutes and the onus to prove its invalidity lies
on the party which assails it.

(3) The right conferred by Article 19(1) (f) is conditioned by the various factors mentioned
in clause (5). (4) The following tests have been laid down as guidelines to- indicate in what
particular circumstances a restriction can be regarded as reasonable:

(a) In judging the reasonableness of the restriction the court has to bear in mind the
Directive Principles of State Policy.

(b) The restrictions must not be arbitrary or of an excessive nature so as to go beyond the
requirements of the interests of the general public. The legislature must take intelligent care and
deliberation in choosing the course which is dictated by reason and good conscience so as to strike
a just balance between the freedom in the article and the social control permitted by the restrictions
under the article.

(c) No abstract or general pattern or fixed principle can be laid down so as to be of universal
application. It will have to vary from case to case and having regard-to the changing conditions, the
values of human life, social philosophy of the Constitution, prevailing conditions and the
surrounding circumstances all of which must enter into the judicial verdict.

(d) The Court is to examine the nature and extent, the purport and content of the right, the
nature of the evil sought to be remedied by the statute, the ratio of harm caused to the citizen and
the benefit conferred on the person or the community for whose benefit the legislation is passed.

(e) There must be a direct and proximate nexus or a reasonable connection between the
restriction imposed and the object which is sought to be achieved.

(f) The needs of the prevailing social values must be satisfied by the restrictions meant to
protect social welfare.

Court has affirmed that since Directive Principles are fundamental in the governance of the
country they must, therefore, be tegarded as equally fundamental to the understanding and
interpretation of the meaning and content of Fundamental Rights. In Minerva Mills Vs Union of
India Chandrachud, C.J. said that “Fundamental Rights are not an end in themselves but are the
means to an end.” The end is specified in the Directive Principles.

In State of Kerala. Vs. N.M. Thomas and Ors., (1976) the court Spined: "In view of the
principles adumbrated by this Court it is clear that the directive principles form the fundamental
feature and the social conscience of the Constitution apd the Constitution enjoins upon the State to
1mp1ement these directive principles. The directives thus provide the policy, the guidelines and the
end of socio-economic freedom and Articles 14 and 16 are the means to implement the policy to

achieve the ends sought to be promoted by the directive principles. So far as the courts are

L . ___ .. __ . . .
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“concerned where there is no apparent inconsistency between the directive principles contained in
Part IV and the fundamental rights mentioned in Part III, which in fact supplement each other, there
is no difficulty in putting a harmonious construction which advances the object of the Constitution.
Once this basic fact is kept in mind, the interpretation of Articles 14 and 16 and their scope and
ambit become as clear as day."

The message of Kesavananda Bharati is clear. The interest of a citizen or section of a
community, howsoever important, is secondary to the interest of the country or community as a
whole. For judging the reasonability of restrictions imposed on Fundamental Rights the relevant
considerations are not only those as stated in Article 19 itself or in Part-III of the Constitution; the
Directive Principles stated in Part-IV are also relevant. Changing factual conditions and State
policy, including the one reflected in the impugned enactment, have to be considered and given
weightage to by the courts while deciding the constitutional validity of legislative enactments. A
restriction placed on any Fundamental Right, aimed at securing Directive Principles will be held as
reasonable and hence intra vires subject to two limitations : first, that it does not run in clear
conflict with the fundamental tight, and secondly, that it has been enacted within the legislative
competence of the enacting legislature

In Workmen of Meenakshi Mills [td. Vs Meenakshi Mills Ltd. and Anr. , (1992} the
Constitution Bench ruled that "Ordinarily any restriction so imposed which has the effect of
promoting or effectuating a directive principle can be presumed to be a reasonable restriction in
public interest.” In Indian Handicrafts Emporium Vs Union of India (2003) the Court while dealing
with the case of a total prohibition reiterated that 'regulation’ includes 'prohibition’ and in order to
determine whether total prohibition would be reasonable, the Court has to balance the direct impact
on the fundamental right of the citizens as against the greater public or social interest sought to be
ensured. Implementation of the Directive Principles contained in Part IV is within the expression of
'restriction in the interests of the general public',

Fundamental Rights and Directive Principles

The chapters on Fundamental Rights and Directive Principles together constitute the
“conscience” of the Indian constitution. But, the differences between Fundamental Rights and
Directive Principles of State policy are significant. Firstly, the fundamental rights constitute a set of
negative injunctions. The state is restrained from doing something’s. The directives on the other
hand are a set of positive directions. The state is urged to do something to transform India into a
social and economic democracy. Fundamental Rights are injunctions to prohibit the government
from doing certain things; the Directive principles are affirmative instructions to the government to
do certain things.

Secondly, the Directives are non-justiciable. Courts do not enforce them. A directive may
be made enforceable by the courts only when there is a demand on it. Fundamental rights, on the
other hand are justiciable. They impose legal obligations on the state as well as on individuals
Cpurts enforce them. If a law violates a fundamental right, the law in question will be dcc]ared
void. But no law will be declared unconstitutional on the ground that it violates a directive pr1nc1ple
against violation of a fundamental right, constitutional remedy under Art. 32 are available which
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not the case is when a directive is violated either by the state or, by individual. For this reason Prof
K. T. Shah deprecates the Directive Principles as “Pious wishes” or a mere window dressing for the
social revolution of the country. In 1951, in Champakam Dorairajan Vs the state of Madras, the
Supreme Court held that the chapter on Fundamental Rights is sacrosanct and not liable to be
abridged by any legislative or executive act. The Directive Principles of State Policy have to
conform and are subsidiary to the chapter on Fundamental Rights. However this position was
changed later, particularly in the context of socialist state in India.

The doctrine of harmonious construction as a new technique of interpretation in this field
was introduced in Hanif Quareshi Mohd. v. State of Bihar, where the court invalidated a ban on the
slaughter of all cattle, on the ground that it constituted an unreasonable restriction on the right o
carry on a butcher’s business, as guaranteed by Article 19(1) (g), notwithstanding the Directive
under Article 41. However it was stated that the Constitution has to be interpreted harmoniously,
and the Directive principles must be implemented, but it must not be done in such a way that its
laws takes away or abridge the fundamental rights.

It has now become a judicial strategy to read the Fundamental Rights along with the
Directive Principles with a view to define the scope and ambit of the former. Mostly the Directive
Principles have been used to broaden, and give depth to some Fundamental Rights, and to imply
more rights there from for the people over and above what are expressly stated in the Fundamental
Rights. The biggest beneficiary of this approach has been Article 21. By reading Article 21 with the
Directive Principles, a bundle of rights has been read into Article 21. Accordingly it has been held
that Article 21 includes the right to live with human dignity, the right to enjoy pollution free water,
air and environment, the right to health and social justice, the right to education, the right to shelter,
the right to privacy etc.

Articles on Directive Principles

Article 36- Definition of the term state-The term state in this part has the same meaning
given to state in Part-3.

Article 37 —The provisions contained in this Part shall not be enforced by any court,
but the principles therein laid down are nevertheless fundamental in the governance of the country
and it shall be the duty of the State to apply these principles in making laws.

Article 38- The State is to secure a social order for the promotion of welfare of the
people.

1,The State shall strive to promote the welfare of the people by securing and protecting as
effectively as it may a social order in which justice, social, economic and political, shall inform all
the institutions of the national life.

2,The State shall in particular, strive to minimize the inequalities in income, and endeavour
to ehmlnate inequalities in status, facilities and opportunities, not only amongst individuals but a.lso
amongst groups of people remdmg in dlfferent areas or engaged in dlfferent Vocat10ns
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Article 39 -Certain principles of policy to be followed by the State
The State shall, in particular, direct its policy towards securing —

a ,that the citizen, men and women equally, have the right to an adequate means of
livelihood; that the ownership and control of the material resources of the community are so
distributed as best to subserve the common good;

b, that the operation of the economic system does not result in the concentration of
wealth and means of production to the common detriment;

¢, that there is equnal pay for equal work for both men and women;

d, that the health and strength of workers, men and women, and the tender age of children
are not abused and that citizens are not forced by economic necessity to enter avocations unsuited
to their age or strength;

e, that children are given opportunities and facilities to develop in a healthy manner and in
conditions of freedom and dignity and that childhood and youth are protected against exploitation
and against moral and material abandonment.

Article 394 -Equal justice and free legal 2id

The State shall secure that the operation of the legal system promotes justice, on a basis of
€qual opportunity, and shall, in particular, provide free legal aid, by suitable legislation or schemes
or in any other way, to ensure that opportunities for securing justice are not denied to any citizen by
reason of economic or other disabilities.

Article 40 -Organization of village k. chayats

The State shall take steps to organize village Panchayats and endow them with such powers
and authority as may be necessary to enable them to function as units of self-government.

Article 41 -Right to work, to education and to public assistance in certain cases

The State shall, within the limits of its economic capacity and development, make effective
provision for securing the right to work, to education and to public assistance in cases of
unemployment, old age, sickness and disablement, and in other cases of undeserved want.

Article 42 -Provision for just and liumane conditions of work and maternity relief

The State shall make provision for securing just and humane conditions of work and for
maternity relief.

Article 43 -Living wage, etc., for workers

The State shall endeavor to secure, by suitable legislation or economic organization or in
any other way, to all workers agricultural, industrial ‘or otherwise, work, a'lilving wage, conditions
of work ensuring a decent standard of life and full enjoyment of leisure and social and cultural
opportunities and, in particular, the State shall endeavour to promote cottage industries on an
individual or co-operative basis in rural areas.

e e S —————
Indian Government and Politics Page 44



School of Distance Education

Article 43A -Participation of workers in management of industries

The State shall take steps, by suitable legislation or in any other way, to secure the
participation of workers in the management of undertakings, establishments or other organization
engaged in any industry.

Article 44 -Uniform civil code for the citizen

The State shall endeavour to secure for the citizens a uniform civil code throughout the
territory of India.

Article 45 -Provision for free and compulsory education for children

The State shall endeavor to provide, within a period of ten years from the commencement of
this Constitution, for free and compulsory education for all children until they complete the age of
fourteen vears.

Article 46 -Promotion of educational and economic interests of Scheduled Castes,
Scheduled Tribes and other weaker sections

The State shall promote with special care the educational and economic interests of the
weaker sections of the people, and in particular, of the Scheduled Castes and the Scheduled Tribes,
and shall protect them from social injustice and all forms of exploitation.

Article 47 -Duty of the State to raise the level of nutrition and the standard of living
and to improve public health

The State shall regard the raising of the level of nutrition and the standard of living of its
people and the improvement of public health as among its primary duties and, in particular, the
State shall endeavour to bring about prohibition of the consumption except tor medicinal purpose
of intoxicating drinks and of drugs which are injurious to heaith.

Article 48 -Organization of agriculture and animal husvandry

The State shall endeavour to organtze agriculture and animal husbandry on modem and
scientific lines and shall, in particular, take steps for preserving and improving the breeds, and
prohibiting the slaughter, of cows and calves and other milch and draught cattle.

Article 484 -Protection and improvement of environment and safeguarding of forests
and wild life-

The State shall endeavour to protect and improve the environment and to safeguard the

forests and wild life of the country.
1
i Article 49 -Protection of monuments and places and objects of national importance

Pl It shall be the obligation of the State to protect every monument or place or object of artistic

or historic interest, declared by or under law made by Parliament to be of national importance, from

spoliation, disfigurement, destruction, removal, disposal or export, as the case may be.
e e e e
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Article 50 -Separation of judiciary from executive

The State shall take steps to separate the judiciary from the executive in the public services
of the State.

Article 51 -Promotion of international peace and security
The State shall endeavour to —

a, promote international peace and security;

b, maintain just and honourable relations between nations;

¢, foster respect for international law and treaty obligations in the dealings of organized
people with one another; and

d, encourage settlement of international disputes by arbitration.

Article 39 lays down certain principles of policy to be followed by the State, including
providing an adequate means of livelihood for all citizens, equal pay for equal work for men and
women, proper working conditions, reduction of the concentration of wealth and means of
production from the hands of a few, and distribution of community resources to "subserve the
common good". These clauses highlight the Constitutional objectives of building an egalitarian
social order and establishing a welfare state, by bringing about a social revolution assisted by the
State, and has been used to support the nationalization of mineral resources as well as public
utilities. Article 39A requires the State to provide free legal aid to ensure that opportunities for
securing justice are available to all citizens irrespective of economic or other disabilities.

Articles 41-43 mandate the State to endeavour to secure to all citizens the right to work, a
living wage, social security, maternity relief, and a decent standard of living. These provisions aim
at establishing a socialist state as envisaged in the Preamble. Article 43 also places upon the State
the responsibility of promoting cottage industries. Article 43A mandates the State to work towards
securing the participation of workers in the management of industries. The State, under Article 46,
is also mandated to promote the interests of and work for the economic uplift of the scheduled
castes and scheduled tribes and protect them from discrimination and exploitation.

Article 44 encourages the State to secure a uniform civil code for all citizens, by eliminating
discrepancies between various personal laws currently in force in the country. Article 45 originally
mandated the State to provide free and compulsory education to children between the ages of six
and fourteen years, but after the 86th Amendment in 2002, this has been converted into a
Fundamental Right and replaced by an obligation upon the State to secure childhood care to ail
children below the age of six. Article 47 commits the State to raise the standard of living and
improve public health, and prohibit the consumption of intoxicating drinks and drugs injurious to
health.

The State is mandated by Article 48 to organize agriculture and anima] husban 01'1"
modern and scientific lines by improving breeds and prohibiting slaughter of cattle. Article 48A

%
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mandates the State to protect the environment and safeguard the forests and wildlife of the country,
while Article 49 places an obligation upon the State to ensure the preservation of monuments and
objects of national importance. Article 50 requires the State to ensure the separation of judiciary
from executive in public services, in order to ensure judicial independence, and federal legislation
has been enacted to achieve this objective. The State, according to Article 51, must also strive for
the promotion of international peace and security, and Parliament has been empowered under
Article 253 to make laws giving effect to international treaties,

Implementation of Directive Principles of State Policy

Starting fron: the earlier days of Indian constitution itself, governments tried to frame a
welfare state in accordance with the directive principles. The five year plans are a major initiative
to implement the fourth chapter of the constitution. By the five year plans the governments
provided for the promotion of a socialist order.

The directive in Article 39 has influenced legislation to fix land ceilings, remove
intermediaries such as Zarnindar, abolish hereditary proprietors, etc, and made the tiller of the soil
real owners of the land. For this purpose the stated enacted many land reform acts which
incidentally abolished inequality and concentration of wealth to certain extent. The socialization
agenda was further carried out with the nationalization of fourteen major banks in n1971. Later the
provision of privy purses abolished by the government of India. The scope of article 39 was further
widened with the amendments to right to property and later by the abolition of right to property as a
fundamental right. The Taxation Tnquiry Commission, 1953 —54 was asked to examine the tax
structure and to suggest measures to reduce the inequalities of income and wealth and some other
related subjects. The industrial Development and Regulation Act 1954 and the establishment of the
Monopolies Inquiry Commission in 1965 were aimed to achieve the objective outlined by the
Taxation Inquiry Commission. The Monopolies Commission made probing inquiries in to the
causes and extent of concentration of economic power in private hands, the factors responsible for
monopolies tendencies in the national economy and their social consequences.

Legal aid at the expense of the State has been made compulsory in all cases pertaining to
criminal law, if the accused is too poor to engage a lawyer. (Art 39A).

A large number of laws have been enacted to implement organization of village Panchayat
as a unit of self-govt all over the country (Art.40). The government has enacted the historic
seventy-third and seventy-fourth constitution amendment act. 1992 to build Panchayat Raj
Institutions as an administrative unit. Now Panchayats *have been assigned 29 departments. With
full power so that people of village can fuifill their long standing dreams by their sufficient support
and participation. Most of the States has enacted their own State Panchayat act with same spirit of
the main act and devolved funds, functions and functionaries to make Panchayat as an institution of
self- government. Through 73rd and 74th Amendments to the constitution, Panchayat Raj has been
given the constitutional status with more powers (Art 40). Panchayat Raj now covers almost all
states and Union territories. One-third of the total number of seats has been reserved for women in
Panchayats at every level.
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The Equal Remuneration Act of 1976 provides for equal pay for equal work for both men
and women. Maternity benefit act of 1961 address the issue of women workers (Art 42). The
Minimum Wages Act of 1948 empowers govemnment to fix minimum wages for employees
- engaged in various employments. This is in tune with article 43.There is also the factories act 1948
which ensures better working conditions for the working class. The Consumer Protection Act of
1986 provides for the better protection of consumers. The act is intended to provide simple, speedy
and inexpensive redressal to the consumers' grievances, award relief and compensation wherever
appropriate to the consumer.

The enactment of the Hindu Marriage Act (1955) and the Hindu Succession Act (1950)
~“ave been important steps to implement the directives of Uniform Civil Code in art 44.

‘0 The Programme of Universalisation of Elementary Education has been accorded the highest
., priority in order to provide free education to all children up to the age of 14 years (Art-45). The
. constitutional amendment of 2002 inserted a new article, Article 21-A, into the Constitution, that
seeks to provide free and compulsory education to all children aged 6 to 14 years.

Welfare schemes for the weaker sections are being implemented both by the Central and
state governments in the context of article 46. These include programmes such as boys' and girls'
. hostels for scheduled castes' or scheduled tribes' students. In order to ensure that scheduled castes
and scheduled tribes are protected from atrocities, the Government enacted the Prevention of
Atrocities Act in 1995, which provided severe punishments for such atrocities. The Sampoorna
Grameen Rozgar Yojana was launched in 2001 to attain the objective of gainful Employment for

the rural poor. The programme was implemented through the Panchayat Raj institutions. The
,'.'_National Rural Employment Guarantee Programme (NREGP) aims to provide employment for the
. poor rural people. :

Small scale and vi}lage industri.es and Khadi Gram ﬁdyog have been encouraged to bring
" prosperity o the rural areas. Khadi and village Industries board, Small scale industries board,
“handicrafts board, coir board and silk board were established for promoting cottage industries.

. % In order to improve the healéh of citizens (Art 47) primary health centers were established
. throughout India. Integrated Child Development Programme (ICDS) operates in a national scale to
- imiprove child health. f _ B1a”

eyl Efforts have been made to orgdﬂize agriculture along modern and scientific lines. Cow
" slaughter is banned in many states (Art 48). Some states have legislated for public assistance in
" case of unemployment, old age and disability.

Judiciary has been separated from the executive in" all the states dnd Union territories
except Jammu and Kashmir and Nagaland (Art-49). The code of criminal prdcedure (1973) was
enacted for the purpose.

India has also been actively co-operating with the U.N. to promote international peace and
security. India's Foreign Policy has also to some degree been influenced by the DPSPs (Art 51).
India has in the past condemned all acts of aggression and has also supported the United Nations’
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peace-keeping activities. Indian Army had participated in many, UN peace-keeping operations.
India played a key role in the passing of a UN resolution in 2003, which envisaged better
cooperation between the Security Council and the troop-contributing countries. India has also béen
in favor of nuclear disarmament. Further India is an active member of various international
organizations. 3 e

Issues in Implementation )

The government achieved a glorious record in the implementation of directive principlé§ of
state policy. At the same time many provisions are still to be honoured with effective enactments,
For example the implementation of a uniform civil code for all citizens has not been achieyed
owing to widespread opposition from various religious groups and political pasties. The Shah Bano
case (1985-86) provoked a political firestorm in India when the Supreme Court ruled that Shah
Bano, a Muslim woman who had been divorced by her husband in was entitled to receive alimony
from her former husband under Indian law applicable for all Indian women. This decision evoked
outrage in the Muslim community, which sought the application of the Muslim personal law and-in
response the Parliament passed the Muslim Women (Protection of Rights on Divorce) Act, 1986
overturning the Supreme Court's verdict.

Another example is Article 40. Despite of the constitutional provisions many states are still
to accommodate the structural changes envisaged in the act. 11
]
Conclusion 1—
The Directive Principles of State Policy contained in Part IV; Articles 36-51 of the Indian
constitution constitute the most interesting and enchanting part of the constitution, Even though
s wai e irhNG. 15,08 £xplicit, judicial sanction Behind the directives, thére are certainly political sancéidhs.
Art. 37 make the directives, “funidamental in the, govemance of the country and in... making laws.”
Hence the government cannot totally ignore them, for fear of adverse popular reaction. The
oppositioh inevitably takes the government to task whenever the directives are blatantly ignqgéd,’
thus scoring a political point. The non-justiciability of part IV has exposed the directives to
trenchant griticism. Jennings calls them “pious aspirations,” and “Fabian sociglism without
socialism.” Where characterizes them as “paragraphs of generalities.” However many scholars
appreciate the value of the directives. Sir B. N. Rau regards them as “moral precepts” with .an
educative vatue. Ambedkar considered them as powerful instruments for the transformation of
India from a political democracy into an economic democracy. The directive principles according
to Granville Austin are “positive obligations”. .. to find a piddle way between individual liberty ‘and
Public good. “The directives constitute a sort of “instrument of instruction” to all governments in
the great task of transforming a laissez-fire society into a welfare state, a socialistic pattern of
L society and eventually into a socialist society.
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MODULE-4
Federal process: Federalism and the State Autonomy
Theoretical exposition, Constitutional provisions: operational dynamics

A critique of centre state relations and movements for state autonomy
Introduction

India is a big country characterized by cultural, regional, linguistic and geographical
diversities. Such a diverse and vast country cannot be administered and ruled from a single centre.
Historically, though India was not a federal state, its various regions enjoyed adequate autonomy
from central rule. Keeping in view these factors in mind, the Constitution makers of India opted for
the federal form of government. Though, the Government of India Act. 1935 envisaged a federal
set-up for India; federal provisions of the Act were not enforced.Article one of the Indian
Constitution of says: - "India that is Bharat shall be a Union of States." Though the word
"Federation' is not used in Indian constitution, the government is federal. A state is federal when (a)
there are two sets of governments and there is distribution of powers between the two, (b) there is a
written constitution, which is the supreme law of the land and (c) there is an independent judiciary
{0 interpret the constitution and settle disputes between the centre and the states. All these features
are present in India. The Constitution of India is written and the supreme law of the land.

Federal Judiciary

At the apex of single integrated judicial system, stands the Supreme Court which is
independent from the control of the executive and the legistature. The Indian Constitution makes
provision for an independent and Federal judiciary. The Supreme Court of India acts as a federal
court. It has the power to decide the disputes arising either between the Union and the States or
between the two or more States under its Original Jurisdiction as mentioned in Article 131 of the
Constitution. The Constitution makes various provisions to ensure the independence of judiciary
from the Executive and the Legislature

Division of Powers

The Seventh Schedule of the Constitution makes provision for the division of powers
between the Union and the States. It contains three lists:

1. The Union List which has 97 subjects of national importance and the Union Parliament
has the power to enact laws with respect to these subjects; 2. The State List, which contains 66
subjects of local importance and the State Legislatures have the power to enact laws with respect to
these subjects; 3. The Concurrent List, which contains 47 subjects and both the Parliament and
State Legislatures can legislate on them.

E‘M
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Written and Rigid Constitution

As per the requirement of federal system, the Indian Constitution is a written document. It is
a rigid Constitution as far as the amendment of federal provisions is concerned. Thus, the many
provisions, affecting the interests of states, can be amended only if not less than half of the state
legislatures have approved the same: This includes,. Article 54 and 55 related to the manner of
election of the President; Articles 73 and 162 dealing with the extent of the executive power of the
Union and States; distribution of legislative powers between the Union and States; representation of
States in Parliament; and Amendment of the Constitution. In order to amend the above provisions
the Constitution Amendment Bill has to be approved by not less than half of the state legislatures
before it is presented to the President for his consent.

Unitary Nature

But in spite of all these essential features of a federation, Indian Constitution has an
unmistakable unitary tendency. The Indian federation is an example of Tndestructible Union with
Destructible states.’ It means that the Union shall remain intact but the physical existence of states
or units can be modified. Accordingly, Article 3 provides that the Parliament may by law form the
new states by separating’or uniting the territory of existing states, increase or diminish the area of
any state, and alter the name and boundary of any state. On the other hand, the American
federalism is characterized as 'Indestructible Union of Indestructible States'.

While other federations like U.S.A. provide for dual citizenship, the India Constitution
provides for single citizenship. There is also a single integrated judiciary for the whole country. The
provision of All India Services, like the Indian Administrative Service, the India Police Service,
and Indian Forest Service prove another unitary feature. Members of these services are recruited by
the Union Public Service Commission on an All-India basis.

A significant unitary feature is the Emergency provisions in the Indian constitution. During
the time of emergency, the Union Government becomes most powerful and the Union Parliament
acquires the power of making laws for the states. The Governor acts as the agent of the centré and
is intended to safeguard the interests of the centre. These provisions reveal the ccntreﬁising
tendency of our federation. J

Generally, in federalism, the states or units have equal representation in the second House
of Parliament. But, in India, the states do not have equal representation in the Council of States.
The representation of states depends on their population; the number of seats allocated to different
states is mentioned in the Fourth Schedule of the Constitution.

Federalism: Theoretical exposition

The concept of federal state has evolved over period, with the political experiments it was
clear that the some issues should be handled best by the hatidnals government, while some could be
handled by the regional governments who can handle the issues of local interest. Federalism is a
mechanism for effective governance of a union to “reconcile unity with municipality, centralization
with decentralization and nationalism with localism”, K.C. Wheare defined federal state as a state

I
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which has a “division of powers between general and regional authorities, each of which, in its own
sphere, is co-ordinate with the others and independent of them”. The sphere of the general
government and the regional government is defined and limited; both the governments have
supreme powers and no way the regional government is subordinate to the general government.
There can be a concurrent list, in which one government can override the power of the other, but
the main test of federalism lies in the control, actual or potential, of at least one subject in which
only one of the governments in superior and the other is not.

Competitive and cooperative federalism

In the early days of the Federal states like USA, Canada and Australia, the main prevailing
concept was of “competitive federalism”, the rivalry and disputes between the general government
and provincial government were significantly high. There was a “brotherhood of tempted rivalry”;
mSplre of the rivalry and conflict the states were aware of their mutual dependence. However, with
thé increase in inter-nation wars, rise in concept of social welfare state and emergence of modern
communication technologies the concepts of competitive federalism gives way to “co-operative
federalism”. In the twentieth century, the concept of federalism has risen to be a scenario of mutual
co-operation between the two governments, with a centralist trend. However, a strong central
government doesn’t necessarily mean that the regional governments are weak which works as
administrative agents for caring out the policies of the central government.

Indian federalism

Moved by the horrors and dislocation of Partition, the Constituent Assembly of India
foeused on the need for ensuring the unity and integrity of the nation. The fear of excessive
federalism was evident in the assembly and they rejected the American model of federalism in this
background. However there were many practical issues in the adaptation of the British unitary
model. This was obstructed by the local demands and diversity in the system. Further the issues of
minorities also posed serious questions in adopting any existing federal models in India. The
constitutional framework finally adopted departed significantly from all existing models of
féd,g:);alism. The Constituent Assembly devised a systen which seemed most suited to the needs of
the time and the requirements of a federal society.

" The Indian constituent assembly adopted a new political structure which was neither fully
{edetal nor completely unitary. It was therefore declared as ‘Quasi-Federal’. In the course of time,
India’s political institutions are widely recognised as a hybrid variant of the federal species. Self
rule and shared rule have been combined in un orthodox ways which. have enabled the Indian
Union to not only survive but also flourish in all its diversity.

Prof: K.C. Wheare has remarked that Indian Constitution provides, "a system of
govetnment which is quasi-federal, a unitary state with the subsidiary unitary features”. The
framers of the constitution expressed clearly that there exists the harmony of federalism and the
unitarism. Dr. Ambedkar said, "The political system adopted in the Constitution could be both
unitary as well as federal according to the requirement of time and circumstances".

M
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Morris-Jones described the centre-state relation in India as a form of co-operative-
federalism. He however characterized it as bargaining federalism. It referred to a pattern of centre:
state relations in which neither centre nor states can impose decisions on the others in which hard-
comp elative bargaining takes place in such institution as the Planning Commission, the Finante
Commission and the Zonal Councils. _ R

Judicial observation on federalism

In the case of State of West Bengal Vs. Union of India, the Court held that the Indian
“...Constitution which was not true to any traditional pattern of federation”. The legal sovereignty
of the Indian nation is vested the people of India and the political sovereignty is distributed
between, the Union of India and the States with greater weightage in favour of the Union.

In State of Rajasthan Vs. Union of India, the chief Justice considered the Indian
Constitution as “more unitary than federal” and have the “appearance” of a federal structure. He
also said that, “In a sense, therefore, the Indian union is federal. But, the extent of federalism in it is _
largely watered down by the needs of progress and development of a country which has to be
nationally integrated, politically and economically coordinated and socially, intellectually and
spiritually up-lified.” '

The case of S.R. Bommai Vs. Union of India indicates a turning point in the construction of
tederalism in India. In this case the court held that Democracy and federalism are essentiaf features
of our constitution and are part of its basic structure. The courts through their liberal interpretation
of the Constitution have helped in extending the legislative fields which otherwise can be read
rigidly to encroach upon the entry of the other government. The courts have played the significant
role as the balance for harmonious construction of the entry to maintain the 19

Emergency Provisions and federalism

The Chapter of the Constitution dealing with €mergency provisions was subjected to
vehement criticism. The Constituent Assembly witnessed one of its most agitated scenes during the
discussion of these provisions. Many prominent members of the Assembly opposed the inclusioff'of
these provisions in the Constitution as they thought that they were inconsistent with the democratic
provisions. The majority of the members, however, favored the iiclusion of these provisions,
although reluctantly, as a precautionary measure, against possible disruptive forces destroying the
newly established Union,

A major argument against the emergency provision was in the matter of federalism. During
emergency period the state becomes more or less unitary. The central government acquires
enormous power over legislation and administration. The seventh schedule may become a wish list.
The Constitution provides for three different categories of Emergency and in each case there is a
potential power concentration in central government. It is argued that the emergency powers form, a

m:c!ij or unitary provision in the federal state.
Wiedioze i 37 P S
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Article 352

Under article 352 of the constitution War Emergency if the president is satisfied that a grave
emergency exists whereby the security of India or any part of its territory is threatened by war,
external aggression or armed rebellion, he may proclaim a state of emergency. As soon as the
emergency is proclaimed, the federal provisions of the Constitution cease to function in the area
affected by the proclamation. As a result, there is a two-fold expansion of the authority of the
Union. First, the executive power of the Union will extend to the giving of any direction to any
State executive in the emergency area. Article 353 states that the Proclamation of Emergency
includes extending the executive power of the union to the states in the form of directions. The
Parliament, as per this Article, can confer the power to make laws, upon the officers or authorities
of the-Union. Secondly, Parliament’s law-making power will extend to the subjects enumerated in
the Sate List. Further, the President is empowered to prohibit by order the distribution of revenues
that are normally to be assigned to the Sates under the financial provisions of the Constitution.
Article 354 says that provisions made under Articles 268 to 279 can be modified or exceptions can
be made by the President of India by an Order while the Proclamation period of emergency is going
on. However, all such orders have to be placed before each House of Parliament for its approval.
The combined effect of the operatién these provisions is the emergence of full-fledged unitary
Government,

Article 356

Article 356 of the constitution is one of the most disputed articles in the constitution in the
~ context of central state relations. It is a potential threat to federalism and a real instrument in
igniting a Unitarian state. According to the article if the President is satisfied on receipt of a report
from the Govemnor or otherwise that a situation has arisen in which the Government of a Sate
cannot be carried on in accordance with eh provisions of the Constitution, he is empowered to
proclaim an emergency under Articles 356. As a result, president may assume to himself all or any
of the functions of the State or he may vest all or any of those functions in the Governor or any
other executive authority. He may declare that the powers of the State legislature shall be
exercisable by Parliament; and he may make any other incidental or consequential provisions
necessary to give effect to the objects of the Proclamation. Article 357provides that the powers of
the Legislature shall be exercised by the Parliament during emergency. The Parliament has the right
to delegate Legislative powers to the President of India or any such authority. The President of
India, after the Proclamation of Article 356, can make laws and shall have access to the
consolidated fund during the time period when the House of the People is not in operation.

Tlie President, however, camﬁot assume to himself any of the powers vested in a High
Court. The proclamation will have to be approved by both the Houses of Parliament in the same
manner in which a wvar emergency proclamation has to be approved.

During the period of emergency, the State is empowered to suspend the Fundamental Rights
guaranteed under Article 19 of the Constitution. The power to suspend the operation of these
Fundamental Rights is vested not only in Parliament but also in the Union Executive and even in
subordinate authority. Further, the Constitution empowers the President to suspend the right to
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move any court of law for the enforcement of any of the Fundamental Rights. It means that
virtually the whole Chapter on Fundamental Rights can be suspended during the operation of the
emergency. However, such orders are to be placed before Parliament as soon as possible for its
approval.

Article 360

If the President is satisfied that a situation has arisen whereby the financial stability or credit
of India or any part of its threatened, he may declare a financial emergency under Article 360. The
proclamation in this case also should be approved by Parliament. During the financial emergency,
"the executive authority of the Union shall extend to the giving of directions to any State to observe
such canons of financial propriety as may be specified in the direction" or any other directions
which the President may deem necessary for the purpose. Such directions may include those
requiring the reduction of salaries and allowances of Government servants and even those of the
Judges of the Supreme Court the High Courts.

During a period of emergency, it is natural that the Executive becomes unusually powerful.
This is a tendency of governments all over the world. The experience of parliamentary democracies
indicates that a Parliament is vigilant and through the members of the opposition it manages to
compel the Executive to account for all its actions. Thus, Parliament has the power to check the
Executive whenever the latter goes beyond reasonable limits. Emergency provisions. do not, in any
way, cut Parliament out of the picture and Parliament has always the right to call the Executive to
order.

The 44th Amendment adopted by Parliament in December 1978 ensures that the
proclamation of emergency can be made only on the basis of written advice tendered to the
President by the Cabinet. Internal disturbance not amounting to armed rebellion will no longer be
ground for declaration of emergency. Emergency can be proclaimed only when the security of the
country is threatened by war, external aggression or armed rebellion. As an additional safeguard,
proclamation of emergency will require approval within a month by a resolution of Parliameni by a
majority of the total membership and not less than two-thirds of the members present and voting.
The provisions for financial emergency, again, show how the framers of the Constitution have
drawn upon the experience of the working of federalism elsewhere.

Amendment Provisions and federalism

The federal nature of the state is evident with the amending provisions in the Indian
constitution. Theré are two methods to-amend the constitution- Rigid method and Flexible method.
If the constitution of a state is flexible it may be amended in the ordinary legislative process by the
ordinary legislature of the country. The best example of a flexible constitution is the British,
constitution, which can be passed, amended or repealed by a simple majority of the Parliament.
This is a unique feature of unitary state where no concurrence of the units is not necéssary for a
) ‘ constitutional amendment.

A rigid constitution cannot be amended in an ordinary law-making process. There is always
special machinery for effecting amendment in the constitution. Generally speaking, there are four
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different methods of constitutional amendment in the case of a rigid constitution. Firstly, a rigid
constitution may be amended through popular referendum. A proposal for constitutional
amendment in this case s first of all passed by the legislature and is then referred to the vote of the
people. It is deemed to be passed only when majority of the voters have approved of it. This
method of constitutional amendment is applicable in Switzerland, Australia and some states of the
U.S.A. In Switzerland voters also have the right to propose an amendment. Secondly, federal
constitutions may be amended by an agreement of suitable majority in the federal legislature and
the legislatures of the fedc.ating units. The method prevails in the U.S.A. where the constitution
can be amended with the approval of two-thirds majority of the Congress and three-fourth of the
states.

Thirdly, constitutional amendment may be affected by a different organ created for this
purpose. The U.S.A. is a typical example. The constitution of U. S. A. provides that an amendment
may be proposed by the Congress by two thirds majority voting separately or by a convention
called by the Congress at a request made by at least two-third of legislatures of States. The
amendment proposed thus must be ratified either by three-fourths of the legislatures of the states or
by conventions if three-fourths of the states, elected specially for this purpose.

Lastly, a rigid constitution may be amended by ordinary legislature under certain prescribed
conditions. In France, a proposal for constitutional amendment is to be made and passed by the two
Houses of the legislature, An amendment thus proposed and passed is to be ratified by an absolute
majority of the members of the two Houses in a joint session sitting at the National Assembly.

Amending the Indian Constitution

The procedure of amendment in the constitution is laid down in Part XX (Article 368) of the
Constitution of India. The Indian constitution follows a midpath between extreme federalism and
extreme Unitarianism. There are three methods for amending the constitution, by simple majority,
by special majority and by special majority and with the consent of the states. A proposed
amendment begins in Parliament where it is introduced as a bill. A bill must be presented in either
house of the parliament and must be approved by a majority of each houses and not less than 2/3
majority of each house present and voting. After such approval the bill is presented to the president
for his assent, upon whose assent the constitution shall stand amended as per the provisions of this
article. However, if the amendment seeks to make a change in Articles 54, 55, 73, 162, or 241,
Chapter 4, chapter 3, or chapter 1, any of the lists in the 7th schedule, representation of the states in
the parliament and in article 368 itself the bill must also be ratified by not less than half of the states

before it is presented to the president for his assent. For amending articles 5, 169, or 239-A, only a _

simple majority of both the houses of the parliament is required. It must then be approved by each
House of Parliament. : .

Governor and Centre state relations

The Constitution envisages that t"r_i_ere shall be a Go_v_t_embr for cja:(_:h State_(Article 153l), The.
Governor is appointed by 'the President and holds officé during his pleasure [Articles 155 &

156(1).The position of governor is an everlasting bone of contention between the state and centre. It
is accused that the governor can become an agent of central government and can thus alter the
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federal equatlons Art:lcle 154 vests the executive power of the State in the Govemnor. Under Artlcle
163(1), he exercises almost all his executive and legislative functions with the aid and advice of his
Council of Ministers. Thus, executive power vests theoretically in the Governor but is really
exercised by his Council of Ministers, But it should be notcd that the governor is allocated a sphere
of discretionary action.

Governor as head of executive a

The chief minister of a state is liable td report to the governor and the governor can demand
reports from him. Article 167 of the Constitution imposes duties on the Chief Minister to
communicate to the Govemor all decisions of the Council of Ministers and proposals for legislation
and such other information relating to the administration of the affairs of the State and proposals for
legislation as the Governor may call for. If the Governor so requires, he can submit for the
consideration of the Council of Ministers any matter on which a decision has been taken by a
Minister but which has not been considered by the

The Governor as Constitutional head of the State has “a right to be consulted, to warn and
encourage”. Harmoniously with this role, the Governor also functions as a sentinel of the
Constitution and a live link with the Union. The rationale of Article 167 is that by affording access
to necessary information relating to the administration of the affairs of the State and the legislative
proposals, it enables the Governor to discharge effectively this multi-faceted role.

The options available to the Governor under Article 167 give him persuasive and not
dictatorial powers to averride or veto the decisions or proposals of his Council of Ministers relating
to the administration of the affairs of the State.

The Governor may exercise certain functions in his discretion, as provided in Article

163(1). The first part of Article 163(1) requires the Governor to act on the advice of his Council of

- Ministers. There is, however, an exception in the latter part of the clause in regard to matters where
he is by or under the Constitution required to function in his discretion.

The Constitution contains certain provisions expressly providing for the Governor to act—
(A) In his discretion; or

(B) In his individual judgment; or

(C) Independently of the State Council of Ministers; viz.

(i) Article 200: Reservation for the Consideration of the President of any Bill which, in the
opinion of the Governor would, if it became law, so derogate from the powers of the High Court as
to endanger the position which that Court is by the Constitution des;gned to fill

(n) Articles 371A, 371F and 371H: The Governors of Arunachal Pradesh, Assam,
Meghalaya, Mizoram, Nagaland, Sikkim and Tripura have been entrusted with some specific
functions to be exercised by them in their discretion
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The Governors of Arunachal Pradesh and Nagaland have been entrusted with a special
.wsponsihility with respect of law and order in their respective States. In the discharge of this
responsibility, they are required to exercise their “individual judgment” after consulting their
Council of Ministers. Articles 371(2) and 371C (1) provide that certain special responsibilities may
be entrusted by Presidential Orders to the Governors of Maharashtra and Gujarat and the Governor
of Mantpur.

The governor is necessarily to act in his discretion where the advice of his Council of
Ministers is not available, e.g. in the appointment of a Chief Minister soon after an election, or
where the Council of Ministers has resigned or where it has been dismissed. At times a Governor
may have to act against the advice of the Council of Ministers, e.g. dismissal of a Ministry
following its refusal to resign on being defeated in the Legislative Assembly on a vote of no-
confidence. Under article 356 Governor may have to make a report to the President under that a
situation has arisen in which the government of the State cannot be carried on in accordance with
the provisions of the Constitution. In such a situation he may have to act against the aid and advice
of the Council of Ministers as the situation may be due to the various acts of omission or
commission on the part of the Council of Ministers.

The Constitution thus assigns to the Governor the role of a Constitutional sentinel and that
of a vital link between the Union and the State. The Governor, on occasions, could also play a
useful role as a channel of communication between the Union and the State in regard to matters of
mutual interest and responsibility. If any directions are issued by the Union in the exercise of its
executive power to the State Government under any provision of the Constitution. It will be the
duty of the Governor to keep the Union informed as to how such directions are being implemented
by the State Government.

Governor's Role: Criticism

The burden of the complaints against the behavior of Governors, in general, is that they are
unable to shed their political inclinations, predilections and prejudices while dealing with different
political parties within the State. As a result, sometimes the decisions they take in their discretion
appear as partisan and intended to promote the interests of the ruling party in the Union
Government. Such a behavior, tends to impair the system of federalism, detracts from the autonomy
of the States, and generates strain in Union-State relations.

Article 370 and federalism

The state of Jammu and Kashmir enjoys special autonomy under Article 370 of the
Constitution of India. Jammu and Kashmir also has its own flag and constitution. The State was
acceded to the Dominion of India by Maharaja Hari Singh, who was the ruler of the State in 1947.
This was done on the basis of an Instrument of Accession executed by Ma.hara]ah Hari Singh, ruler
of the princely state of Jammu and Kashmir, on 26 October 1947. The instrument of accessich
provided that the Indian parliament will have only limited powers over legislation regarding Jamimu
and Kashmir. That is why, the Framers of the Indian Constitution, made some special provisions
with respect to the state of Jammu and Kashmir to meet the unique situation.
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Article 370 specifies that except for Defense, Foreign Affairs, Finance and Communication.
The Indian Parliament needs the State Government's concurrence for applying all other laws in
Jammu and Kashmir. Thus the state's residents lived under a separate set of laws, including those
related to citizenship, ownership of property, and fundamental rights, as compared to other Indians.

The important features of the Special status are:

a.

The State has its own Constitution. This also implies that ‘dual citizenship’ principle is
tollowed in this State.

Contrary to the case with the other States, the residuary power lies with the Legislature
of the Jammu & Kashmir (and not the Parliament).

The national emergency proclaimed only on the ground of war or external aggression
shall have automatic extension to the State of Jammu & Kashmir. This means that the
national emergency proclaimed on the ground of armed rebellion shall not have
automatic extension to J& K.

The Govemor of the State is to be appointed only after consultation with the Chief
Minister of that State.

The Parliament is not empowered to make laws on the subjects of State list (7th
Schedule) for the State of Jammu and Kashmir under any circumstance.

Financial Emergency (Art. 360) cannot be imposed on the State.

Apart from the President's rule, Governor's rule can also be imposed on the State for a
maximum period of six months.

The preventive detention laws (Art. 22) of Parliament do not have automatic extension to
the State. |

The name, boundary or territory of the State cannot be changed by the Parliament
without the concurrence of the State Legislature.

Arts. 19 (1) (f) and 31 (2) have not been abolished for this State and hence ‘right to
property’ still stands guaranteed to the people of Jammu & Kashmir.

Finance Commission of India

The Finance Commission is constituted by the President under article 280 of the

Constitution. Its purpose is to give its recommendations on distribution of tax revenues between the
Union and the States and amongst the States themselves. Two distinctive features of the
Commission’s work involve redressing the vertical imbalances between the taxation powers and
expenditure responsibilities of the centre and the States respectively and equalization of all public
services across the States. It is the duty of the Commission to make recommendations to the
President as to—
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aj the dlstrlbutlon between the Union and the States of the net proceeds of taxes whlch are to
be. divided between them and the atlocation between the States of the respective shares of
such proceeds;

b} the principles which should govemn the grants-in-aid of the revenues of the States out of the
Consolidated Fund of India; 3

¢) the measures needed to augment the Consolidated Fund of a State to supplement the
resources of the Panchayats in the State on the basis of the recommendations made by the
Finance Commission of the State;

d) the measures needed to augment the Consolidated Fund of a State to supplement the
resources of the Municipalities in the State on the basis of the recommendations made by
the Finance Commission of the State;

¢) any other matter referred to the Commission by the President in the interests of sound
finance.

The First Finance Commission was constituted vide under the chairmanship of Shri K.C.
Neogy on 6th April, 1952, Thirteen Finance Commissions have been appointed so far at intervals
of every five vears. The Thirteenth Finance Commission has heen set up under the Chairmanship of
Dr. Vijay L. Kelkar.

-

Inter State Coufteil

b,

Articie 263 of s Constitutjon of India provides forsthe establishment of an Inter-State

Council. The Council charged wnh th -
- TR e 1 Y

a) lnqumng into and advising upon disputes whjch may have ariseft Watgugen States;

b) Investigating and discusstng subjects in which some or all of the States, or the Union and
one or more of the States, have a common interest; or :

¢) making recommendations upon any such subject and in particular, recommendations for
the better co-ordination of policy and action with respect to that subject, it shall be lawful for the
President by order to establish such a Council, and to define the nature of the duties to be
performed by it and its organization and procedure." '

The provision of article 263 of the Constitution was invoked for the first time on 9 August
1952 when President by a notification established the Central Council of Health under the
Chamnansfnp of the Union Minister of Heatth and Family Planning 'to consider and recommend
broad lines of policy in regard to matters concerning health in all aspects'.

National Development Council #%s set up on 6 August 1952 on the recommendation of the
Planning Commission. Similarly the National Integration Council was set up in :1962. The annual
conferences of Cfuef Ministers, Finance Ministers, Labour Ministers, and Food Ministers etc have
been taking place to discuss 1mportant issues of coordination between the Centre and the States. In
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fact, the issues of inter-State and Centre-State coordination and cooperation were being discussed
in a multitude of meetings on specific themes and sectors in an ad hoc and fragmented manner,

The Administrative Reforms Commission (1969) felt the need for a single' standing body to
which all issues of national importance can be referred and which can advise on them
authoritatively after taking all aspects of the problem into account’. The Commission recommended
the setting up of Inter-State Council. This view was endorsed by the Commission on Centre-State
Relations (Sarkaria Commission-1988). Government accepted the recommendation of the Sarkaria
Commission and notified the establishment of the Inter-State Council On 28 May 1990. The
Council is a recommendatory body with the following duties: -
a) Investigating and discussing such subjects, in which some or all of the States or the Union and
one or more of the States have a common interest, as may be brought up before it;
b) Making recommendations upon any such subject and in particular recommendations for the
better coordination of policy and action with respect to that subject; and
¢) Deliberating upon such other matters of general interest to the States as may be referred by the
Chairman to the Council. '

National Development Council

The National Development Council (NDC) was set up on 6 August, 1952 by an executive
order of the government with the following three objectives: a) 1o strengthen and mobilize the
effort and resources of the nation in support of the national development plans;

b) To promote common economic policies in all vital spheres, and I
¢) to ensure the balanced and rapid development of all parts of the country.

The NDC comprise of the Prime Minister, all Union Cabinet Ministe;‘s, Chief Ministers of
all States and Union Territories and the Members of the Planning Commission. Other Union
Ministers and State Ministers may alco be invited to participate in the deliberations of the council.

Planning Commission

The Planning Commission was set up on 15 March 1950 in pursuance to comumitment 1o
social change through the social and ecounomic goals of planned development. The Planning
Commission was entrusted with the task of making assessment of all resources of ithe country,
augmenting deficient resources, formulating plans for the most effective and balanced utilization of
resources and determining priorities,

The Prime Minister is the Chairman of the Planning Commission, which works under the
overall guidance of the National Development Council. The Deputy Chairman and the full time
Members of the Commission, as a composite body, provide advice and guidance to the subject

“Divisions for the formulation of Five Year Plans: Annual Plans, State Plans, Monitoring Plan
| Programmes, Projects and: Schemes.  The First Five-year Plan '‘was launched in 1951 and the
«'Eleventh Five Year Plan (2007—12) was approved by National Development Council (NDC) on
December 19, 2007.

Indian: Government and Politics . ¢ Sopegi age 61



School of Distance Education

Union Public Service Commission

Union Public Service Commission is a constitutional mechanism to establish a unitary
control over the federal structyre. Through this institution the central government controls the
appointment of top civil servants. Many of the UPSC recruits are placed in the state and that also in
key positions. Articles 315 to 323 of the Indian Constitution of India provides for a Public Service
Commission for the Union and for each state. The Union Public Service Commission (UPSC) is
India's central agency authorized to conduct the Civil Services Examination, Engineering Services
Examination, Combined Defense Services Examination, National Defense Academy Examination,
Naval Academy Examination and Combined Medical Services Examination. The Commission
consists of a Chairman and ten Members.

Sarkaria Commission Report

Sarkaria Commission was set up in June 1983 by the government of India. The Sarkaria
Commission's charter was td examine the relationship and balance of power between state and
central governments in the country. The Commission was headed by Justice Rajinder Singh
Sarkaria. The other two members of the committee were Shri B Sivaraman and Dr SR Sen. The
Commission after conducting several studies, submitted its report in 1988. The final report
contained 247 recommendations. The recommendations of the commission were a cornerstone of
later discussions on Indian federalism. Commission suggested various methods by which the centre
state relations can be improved.

Major Recommendations

The commission recommended that the residuary powers of legislation in regard to taxation matters
should remain exclusively in the competence of Parliament while the residuary field other than that
of taxation should be placed on the concurrent list. Another recommendation was on the
enforcement of Union laws, particularly those relating to the concurrent sphere, is secured through
the machinery of the states. _To ensure uniformity on the basic issues of national policy, with
respect to the subject of a proposed legislation, consultations may be carried out with the state
governments individually and collectively at the forum of the proposed Inter-Governmental
Council. On Article 356, it was recommended that it may be used "very sparingly, in extreme cases,
as a measure of last resort, when all other alternatives fail to prevent or rectify a breakdown of
constitutional machinery in the state. The commission suggested that in the appointment of
governor of a state, the chief minister of the state should be consulted. It is also advised that the
Governor should be given five year tenure, The commission also recommended the establishment
of an inter-state council.

State autonomy

The idea of state autonomy may be under stood with reference to demands of the units of a
federation for autonomy within the parameters of a federal constitution and opposition to
centripetal forces. The issue of state autonomy acquires significance in view of the fact that India
has been constitutionally designated as a ‘Union of States’, reflecting the essentially centripetal bias
of the Indian federation. Considering the historical circumstances under which the federation was
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born, the framers of the Constitution were primarily driven by the concern to safeguard the
federation from disintegrating forces and hence preferred the term ‘Indian Union’. Thus, the
Constituent Assembly, after prolonged debates, settled for “unitary federalism” in the backdrop of
the challenges confronting the just emerged independent nation. Lawrence Saez observes that the
passing of the India Independence Act and the eventual partition of India led the Constituent
Assembly to adopt a more unitary version of federalism. It is in this context that the framers
accorded a lot of emphasis on the fundamental unity of the Indian state and therefore envisaged a
greater role for the federal government at the Centre. It was because of this compulsion that
maximum number of subjects was incorporated in the Union list and the residuary powers were
also vested in the Union Parliament, thereby allowing the centripetal forces to gain precedence over
the centrifugal forces. However the demands for state autonomy was very live from the beginning
of the constitution itself.

Demands for autonomy

In the absence a democratic consensus, the legitimacy of the newly created Indian state was
questioned in certain parts of the country. In order to check the autonomy demands the rulers of
India introduced the slogan of ‘national integration’. Critics are of the view that the Indian State,
instead of responding to demands for state autonomy, with sensitivity to regional and cultural
aspirations, has been trying to contain these demands through coercive measures. The champions of
national homogeneity were of the view that even competitive political parties are dangerous threats
to national unity and national integration. They favored a one party dominant system and look the
regional political demands with much suspicion. However the autonomy demands were very strong
and the centre was forced to reorganize the states in linguistic lines. This reorganization provided
no final answer to the pertinent problem of autonomy.

The failure of the Congress party to understand the reality of a basically pluralistic Indian
polity has led the party to adopt policies such as nationalization of political issues. This resulted in
local dissents and autonomy movements in many states. There was deliberate interference from the
Congress party with the state’s legitimate jurisdiction and attempts to lower the prestige of the state
leaders which ignited state autonomy movements and the growth of regional feelings throughout
India. Another factor that prompted many autonomy movements was the general political refusal to
recognize small communities as nationalities breeds. With regard to development many areas were
neglected as they had little political representation in the national decision making mechanisms.
The urban-based developmental projects raised rural upraising that resulted in the birth of many
regional and communal political parties. Thus the demand for state autonomy is largely visible in
the Indian polity of post 90°s.

Autonomy demands and power sharing

In India, an uneven distribution of powers between the Union and the units of the federation
has evoked sharp reactions from states which have been clamoring for more autonomy. The
specific grievances of states against the Centre has been on issues like law and order, regulation and
control over trade and industries, encroachmeni on state autonomy even with regard to items in the
state list, excessive financial control of the Centre over the states, misuse of Article 356 and the role
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of the Governor. The states denounced the arbitrary deployment of paramilitary troops in the states
without prior consultation with govemments inspires of the fact that law and order is a state subject.
However, the Union Government maintained that it had the unfettered right of stationing troops in
states. The states also resented that the Centre had monopolized the control of industries, trade,
commerce and production and distribution of goods. They argued that even though these were
items in the state list, the Centre had brought them under its own control by taking advantage of the
constitutional provision that Parliament could regulate them in national interest.

Regarding financial control of the Centre over the states, it was pointed out that the
Planning Commission which is not a statutory body had become a “super government” and that
through financial control; it had made the states subservient to the Centre. It was, therefore, argued
that the Planning Commission should be made an independent autonomous body and should not
merely be a wing of the Central government. Another major issue in Centre-State relations has been
the promulgation of Presidential Rule in the states and the role played by the Govemnors in this
regard. It was often alleged that the Governors were acting at the behest of the Centre. Many of
these issues became grounds for confrontation between the Union and the States and as a result, the
demand for setting up a Commission to go into the entire gamut of Union-State relations gained
ground. This'eventually led to the appointment of the Sarkaria Commission in 1983 to review
Centre-State relations.

The issue of State autonomy came to the centre of the political stage in India in 2000 when
the ‘Autonomy Resolution’ of the Jammu and Kashmir Assembly had triggered a national debate
on the issue of greater autonomy for the other states of India. An immediate response has been the
reiteration of the demand for greatér autonomy by regional parties’ indifferent parts of the country,
viz., the DMK, the Akali Dal, the AsomGana Parishad and so on.

A number of ethnic groups and communities in contemporary India have been asserting
their rights as nationalities because they perceive a threat to their identity and seek to protect the
same by trying to extract as many concessions as possible from the central political authorities. It is
this process of bargaining with the Centre for a better deal which appears to be associated very
often with the politics of assertion of nationalities in India. In order to achieve a genuine political
integration of India, it is essential for the Indian state to appreciate the aspirations of these

nationalities.
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MODULE-5

Judiciary and Social Change: Role of judiciary in social change, Judicial review,
judicial activism, Public Interest Litigation and attempts at judicial reforms

Introduction

India has one of the oldest legal systems in the world. Government of India Act, 1935
introduced a Federal Court of India and it began functioning from October 1, 1937. Federal Court
had a very limited jurisdiction. After achieving independence in August, 1947, there was demand
for enlarging the jurisdiction of Federal Court and granting more powers to it. With effect from
10th October, 1949 appeals to the Privy Council were abolished and the entire appellate _]urlSdlCt.lOll
was vested in the Federal Court. On 26th January, 1950, Federal Court gave way to the Supreme
Court of India under the new constitution.

Judiciary in India *

The judicial structure in India consists of Supreme Court high courts and subordinate courts,
The Supreme Court is in the apex of the judicial system. The supreme court of India came into
existence on 26th January, 1950. Articles 124 to 147 of the Constitution of India lay down the
composition and jurisdiction of the Supreme Court of India. At present The Supreme Court of Tiidi

comprises the Chief Justice and 30 other Judges appointed by the President of India. Supfcmc
Court Judges retire upon attaining the age of 65 years. ;

Article 124 deals with the appointment of Supreme Court judges. It says the appointment
should be made by the President after consultation with such judges of the High Courts and the
Supreme Court as the President may deem necessary. The CJI is to be consulted in" all
appointments, except his or her own. In order to be appointed as a Judge of the Supreme Court a
person must be;

Lk
LS

1, a citizen of India 101

2, must have been, for at least five years, a Judge of a High Court or of two or more such
Courts in succession, or an Advocate of a High Court or of two or more such Courts in succession
for at least 10 years or he must be,

3, in the opinion of the President, a distinguished jurist.

Normally the judges of Supreme Court are selected by-a Collegium of the Supreme Court consists
of senior most Judges including the Chief Justice of India. They will consider the elevation of
Chief Justices/Judges of High Court to Supreme Court, elevation of Judges of High Courts as Chief
Justices and elevation of Judges. In case of difference of opinion, the majority view will prevail,
The Collegium proposes the name of judges and the President usually approves the proposal.

Indian Government and Politics Pagees



School of Distance Education

Independence of Judiciary

The Constitution seeks to ensure the independence of Supreme Court in various ways. According to
article 124(4) of the Indian constitution, A member of higher judiciary cannot be removed from
office except by impeachment. An impeachment order is passed after an address in each House of
Parliament supported by a majority of the total membership of that House and by a majority of not
less than two-thirds of members present and voting, and presented to the President in the same
Session. Impeachment can be moved only on grounds of proved misbehavior or incapacity. The
tmpeachment proceeding is done only in extreme cases. In India the Impeachment proceedings
were done on two judges while in United States the house has initiated impeachment proceeding for
64 times since 1789. The first case of impeachment of a judge in India was of Justice V.
‘Ramaswami of the Supreme Court in May 1993. The motion fell through in the Lok Sabha as the
‘ruling Congress abstained from voting. Justice Soumitra Sen of the Calcutta high court also had
‘undergone impeachment. He was impeached by Rajya Sabha. However he resigned from office
before the resolution was taken by Lokhsabka.

A person who has been a Judge of the Supreme Court is debarred from practicing in any
court of law or before any other authority in India. The salaries and allowances of the judges are not
to be aitered to their disadvantage during their term of office.

Jurisdiction of the Supreme Court

' The Supreme Court has original, appellate and advisory jurisdiction. Article 131 of the Constitution
grants exclusive jurisdiction to the Supreme Court in any dispute between a) Government of India
and one or more States or b) between Government of India and any State or States on one side and
one or more other States on the other side ¢) between two or more States, insofar as such disputes
involve any question on which the existence or extent of a legal right depends. Article 32 of the
Constitution gives an extensive original jurisdiction to the Supreme Court in regard to enforcement
of Fundamental Rights. It is empowered to issue directions, orders or writs, including writs in the
hature of habeas corpus, mandamus, prohibition, quo warranto and certiorari to enforce the
fundamental rights. The Supreme Court has been conferred with power to direct transfer of any
civil or criminal case from one State High Court to another State High Court or from a Court
subordinate to another State High Court. The appellate jurisdiction of the Supreme Court can be
invoked by a certificate granted by the High Court concerned under Article 132(1), 133(1) or 134
of the Constitution in respect of any judgment, decree or final order of a High Court in both civil
and criminal cases, involving substantial questions of law as to the interpretation of the
Constitution. Appeals also lie to the Supreme Court in civil matters if the High Court concerned
certifies: (a) that the case involves a substantial question of law of general importance, and (b) that,
in the opinion of the High Court, the said question needs to be decided by the Supreme Court. In
criminal cases, an appeal lies to the Supreme Court if the High Court (a) has on appeal reversed an
order of acquittal of an accused person and sentenced him to death or to imprisonment for life or
for a period of not less than 10 years, or (b) has withdrawn for trial before itself any case from any
Court subordinate to its authority and has in such trial convicted the accused and sentenced him to
death or to imprisonment for life or for a period of not less than 10 years, or (c) certified that the

case is a fit one for appeal to the Supreme Court. Parliament is authorized to confer on the Supreme
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Court any further powers to entertain and hear appeals from any judgment, final order or sentence
in a criminal proceeding of a High Court.

The Supreme Court has also a very wide appellate jurisdiction over all Courts and Tribunals in
india in as much as it may, in its discretion, grant special leave to appeal under Article 136 of the
Constitution from any judgment, decree, determination, sentence or order in any cause or matter
passed or made by any Court or Tribunal in the territory of India.

The Sypreme Court has special advisory jurisdiction in matters which may specifically be referred
to it by the President of India under Article 143 of the Constitution. There are provisions for
reference or appeal to this Court under Article 317(1) of the Constitution, Section 257 of the
Income Tax Act, 1961, Section 7(2) of the Monopolies and Restrictive Trade Practices Act, 1969,
Section 130-A of the Customs Act, 1962, Section 35-H of the Central Excises and Salt Act, 1944
and Section 82C of the Gold (Control) Act, 1968. Appeals also lie to the supreme Court under the
Representation of the People Act, 1951, Monopolies and Restrictive Trade Practices Act, 1969,
Advocates Act, 1961, Contempt of Courts Act, 1971, Customs Act, 1962, Central Excises and Salt
Act, 1944, Enlargement of Criminal Appellate Jurisdiction Act, 1970, Trial of Offences Relating to
Transactions in Securities Act, 1992, Terrorist and Disruptive Activities {Prevention) Act, 1987 and
Consumer Protection Act, 1986. Election Petitions under Part III of the Presidential and Vice
Presidential Elections Act, 1952 are also filed directly in the Supreme Court.

Under Articles 129 and 142 of the Constitution the Supreme Court has been vested with power to
punish for contempt of Court including the power to punish for contempt of itself. In case of
contempt other than the contempt referred to in Rule 2, Part-I of the Rules to Regulate Proceedings
for Contempt of the Supreme Court, 1975, the Court may take action (a) Suo moto, or (b) on a
petition made by Attorney General, or Solicitor General, or (c) on a petition made by any person,
and in the case of a criminal contempt with the consent in writing of the Attorney General or the
Solicitor General.

Advisory Jurisdiction-Article 1430f the Constitution of India, provides that the president of India
can seek the advice of Supreme court of India if it appears to the President that a question of law or
fact has arisen, which is of public importance.

High Courts

The High Court stands at the head of a State's judicial administration. Each High Court comprises
of a Chief Justice and such other Judges as the President may, from time to time, appoint. The
Chief Justice of a High Court is appointed by the President in consultation with the Chief Justice of
India and the Governor of the State. They can be removed from office only by impeachment. To be
eligible for appointment as a Judge one must be a citizen of India and have held a judicial office in
India for ten years or must have practiced as an Advocate of a High Court or two or more such
Courts in succession for a similar period.

Each High Caurt has power to issue to any person within its jurisdiction directions, orders, or writs
including writs which are in the nature of habeas corpus, mandamus, prohibition, quo warranto and
certiorari for enforcement of Fundamental Rights and for any other purpose. This is a special
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fupction of high court since the Supreme Court issues writs only for the enforcement of
fundamental- rights. Each High Court has powers of superintendence over all Courts within its
jurtsdiction. It can call for returns from such Courts, make and issue general rules and prescribe
forms to regulate their practice and proceedings

Judiciary and legal aid to poor

The. judiciary in India is committed to social justice. They extend free legal aid to the needy. If a
person belongs to the poor section of the society or belongs to Scheduled Caste or Scheduled Tribe,
a vlc.nm of natural calamity, is a woman or a child or a mentally ill or otherwise disabled person or
an mdustnal workman, or is in custody including custody in protective home, he/she is entitled to
get, free legal aid from the Supreme Court Legal Aid Committee. The aid so granted by the
Committee includes cost of preparation of the matter and all applications connected therewith, in
addition to providing an Advocate for arguing the case.

Thé court wants to extend its help to all sections of society. The institution of Amicus Curie is an
innovation in this direction. If a petition is received and if the accused is unrepresented then an
Advocate is appointed as amicus curiae by the Court to defend and argue the case of the accused. In
civil matters also the Court can appoint an Advocate as amicus curiae if it thinks it necessary in
case of an unrepresented party. The Court can also appoint amicus curiae in any matter of general
public importance or in which the interest of the public at large is involved.

Lc:l; Adalats and Social Justice

LoK Adalats are voluntary agencies which are monitored by the State Legal Aid and Advice
Boards They work as alternative forum for resolving of disputes through conciliatory method. The
Legal Services Authorities Act, 1987 provides statutory status to the legal aid movement and it also
pro{ndes for setting up of Legal Services Authorities at the Central, State and District levels. These
authorities will have their own funds. Every award of Lok Adalats shall be deemed to be a decree
of a givil court or order of a Tribunal and shall be final and binding on the parties to the dispute. It
also.provides that in respect of cases decided at a Lok Adalat, the court fee paid by the parties will
be rgfunded.

Judiciary and Social Change

In every society the judicial instruments work as effective tools for social justice. For example the
Supreme Court of USA played a significant role in re-tuning the American constitution to suit to
the needs of modern world. In India also this contribution of judiciary is worth mentioning. They
changed the very nature and structure of Indian society through liberal interpretations of the
constitution.:

In post -Constitution period in India, Judiciary has adopted a cautiously slow process. Justice KT, -
Thomas observes that, “They adopted slow process during the early period, perhaps because they
would have thought that it was then a sort of probation period. The' hang-over of British systeih '
persisted during the above period”. During these periods the courts treated fundamental rights as a
shield to prevent the upsurge of socially needed legislations. The courts upset much such legislation
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during the initial period as violations of fundamental rights. For example the court stood against
land reform acts in order to protect the right to property. The Champakam Dorirajan,AK Gopalan
and Golaknath were important decisions representing this period. The court held that the parliament
is lacking constitution amending powers. They interpreted the article 13(1) in a narrow way 5o as to.
obstruct much progressive legislation taken over by successive governments.

There were two ways of giving judicial impetus to social changes. First was by widening the areas
of the Constitution through meaningful interpretative process for advancing social ameliorations.
Second is by safeguarding the legislative measures which were enacted with the aim of giving
social benefits. Some of such legislations were fiercely attacked by those who had adverse interest "
on the prémise that such legislations are violations of fundamental rights. The courts in India have
zealously protected social legislations by and large. The relentless stand adopted the judiciary
during the first two decades after Constitution helped the working class in industrial and
commercial establishments. During this period, the Supreme Court, through a number of decisions,
set out a new labour jurisprudence in the country. Labour, till then, was the most exploited set in
India.

Article 21 and Right to Life

In the 1970s the Supreme Court started widening the constitutional spheres through judgment in .
famous cases called Royappa’s case, RC Cooper’s case and Maneka Gandhi’s case. Constitution

benches of the Supreme Court have expanded the contours of the equality clause, “Article 14” and

the Article for protection of life and liberty of the individual (Art. 21). With the help of such

expanded scope, the Supreme Court of India safeguards the interests of downtrodden. The

fundamental right to Art. 21 provides that no person shall be deprived of his life or personal liberty .
except according to procedure established by law. Supreme Court interpreted the word “life” in Art.
21 in a liberal way including “the right to livelihood”. The right to life thus contains a set of righfs

connected with the dignity of individual. The court is of the opinion that this human life is not
animal existence, but a life with all dignities worthy of human existence.

In Maneka Gandhi’s case it was held that governmental restraints on ‘personal liberty’ should be -
collectively tested against the guarantees of fairness, non-arbitrariness and reasonableness that were
prescribed under Articles 14, 19 and 21 of the Constitution, The Court developed a theory of *inter-
relationship of rights’ to hold that governmental action which curtailed either of these rights should
meet the designated threshold for restraints on all of them. In this manner, the Courts incorporated
the guarantee of ‘substantive due process’ into the language of Article 21. This was followed by a
series of decisions, where the conceptions of ‘life’ and ‘personal liberty® were interpreted liberally
to include rights which had not been expressly enumerated in Part II. In the words of Justice
Bhagwati: “we think that the right to life includes the right to live with human dignity and a)l that
goes along with it, namely the bare necessities of life such as adequate nutrition, clothing and
shelter over the head and facilities for reading, writing and expressing oneself in diverse forms.”

Duﬁng the mid 70’s Indian judiciary became more active and change oriented. It came with a new -
field of litigation popularly known as “Public Interest Litigation.” These litigations were generally
“Social Action Litigation.” The PIL were successful initiatives to extend Justice to the ordinary
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citizen. It is during this period the judiciary supported parliamentary legislations to operationalise a
welfare and socialistic state. Thus the case of KeshavandaBharathi accommodated the power of
parliament to amend constitution within the frame work of basic structure. In Mandal case the court
clearly acknowledged their role in social change.

Gender Justice

In India the Parliament brought about sweeping legislative measures for checking the growing
menace of cruelty to women. This includes the law against dowry, law against domestic violence,
laws for protection of rape victims etc. Such legislative measures were the result of repeated
reminders by the Supreme Court regarding the pathetic situation of women in this country. An
important step in the area of gender justice was the decision in Vishaka Vs State of Rajasthan. The
petition originated from the gang-rape of a grassroots social worker. In this case the Court invoked
the text of the Convention for the Elimination of all forms of Discrimination Against Women
(CEDAW) and framed guidelines for establishing redressal mechanisms to tackle sexual
harassment of women at workplaces.

The Mary Roy case is an example of such an intervention. The Christian women in Kerala were
denied their legitimate rights even after the proclamation of equality provisions in the Constitution.
Though Parliament passed a law in 1952 for entitling women to have equal share under the law of
inheritance, the fruits of parliameritary exercise failed to reach many. Women continued to suffer
under the disability till 1985. Parliament passed the Dowry Prohibition Act and created special
provision for punishing dowry death cases and also for cruelty to women. It was in this background
that Mrs. Mary Roy provided an opportunity to the Supreme Court to look at this unjust law of
inheritance as for women. Supreme Court declared that women are entitled to equal rights with men
under the law of inheritance at least from 1952 onwards.

Environmental Justice

Judiciary played an important role in environmental issues and in the area of human rights also. In
the matter of pollution which reached almost a saturating point the court intervened effectively. The
law for pollution control does not given the necessary deterrence. The pollution control authorities
were lethargic and the loopholes in the law were successfully exploited by many industries. New
Delhi became world’s highest polluted city, closely followed by Calcutta and Mumbai. The
Supreme Court and the High Courts made judgments against escalating pollution. This was mainly
through public interest litigation. They demanded the closure of polluting industries and mandated -
the usage of CNG in public transport vehicles in Delhi in spite of diesel. Anothér contribution of
judiciary to the sphere of social order is the criticism and denial the “Bandh calls” of political
parties. They were termed as unlawful transgressions into the provinces of the fundamental rights
of a citizen. To lessen the agony of the common man from the scourge of such bandhs the judiciary
stepped in and made bandhs illegal. Supreme Court affirmed the judgment of the Full Bench of 1t,he
Kerala High Court and the result is that a great relief to the society was afforded. '

Indian Government and Politics Page 70



School of Distance Education

In Parmanand Katara Vs Union of India, the Court held that no medical authority could refuse to
provide immediate medical attention to a patient in need in an emergency case. The public interest
litigation had arisen because many hospitals were refusing to admit patients in medico-legal cases.
Hence, the Supreme Court ruled that access to healthcare, is a justifiable right.

Judicial review

.

The power of Judiciary to review and determine validity of a law or an order may be described as
the power of "Judicial Review." It means that the constitution is the Supreme law of the land and
any law in consistent there with is void. The term refers to “the power of a court to inquire whether
a law executtve order or other official action conflicts with the written constitution and if the court
concludes that it does, to declare it unconstitutional and void.” Judicial Review has two prime
functions:

(1) Legitimizing government action; and (2) to protect the constitution against any undue
encroachment by the government.

As guardian of the constitution, the Supreme Court has to review the laws.and executive orders to
ensure that they do not violate the constitution of the country and the valid laws passed by the
congress. The power of judicial review was first acquired by the Supreme Court in Marbury Vs,
Madison case. 1803. In this case Justice Marshall clearly established that American supreme court
posess the right to judicial review

Under the constitution of India parliament is not supreme. Its powers are limited in the two ways.
First, there is the division of powers between the union and the states. Parliament is competent to
pass laws only with respect to those subjects which are guaranteed to the citizens against every
form of legislative encroachment. Being the guardian Fundamental Rights and the arbiter of-
constitutional conflicts between the union and the states with respect to the division of powers
between them, the Supreme Court stands in a unique position where from it is competent to
exercise the power of reviewing legislative enactments both of parliament and the state legislatures.

The power of judicial review of legislation is given to the judiciary both by the political theory and
t constitution. There are several specific provisions in the Indian constitution, judicial review of
legislation such as Act 13, 32, 131-136, 143, 226 145, 246, 251, 254 and 372. Article 13
specifically declares that any law which contravenes any of the provision of the part of
Fundamental Rights shall be void. The court would have the power to declare any enactment which
transgresses a Fundamental Right as invalid. The Supreme and high courts are constituted the
protector and guarantor of Fundamental Rights under Articles 32 and 226. Articles 251 and 254 say
that in case of in consistent if between union and state laws, the state law shall be void.

v

“In post-independence India, the inclusion of explicit provisions for ‘judicial review’ was necessary
in order to give effect to the individual and group rights guaranteed in the Constitution. Dr. B.R.
Ambedkar described the provision related to judiéial review as the ‘heart of the Constitution’.
Article 13(2) of the Constitution of India prescribes that the Union or the States shall not make any
law that takes away or abridges any of the fundamental rights, and any law made in contravention
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of the afore mentioned mandate shall, to the extent of the contravention, be void. Thus judicial
review ensured a check against the encroachment of the state on individual freedoms and liberty.

While judicial review over administrative action has evolved on the lines of common law doctrines
such’ as ‘proportionality’, ‘legitimate expectation’,” reasonableness’ and principles of natural
Justice, the Supreme Court of India and the various High Courts were given the power to rule on the
constitutionality of legislative as well as administrative actions. In most cases, the power of judicial
review is exercised to proccct and e.ugorce the fundamental rights guaranteed in Part III of the
Constitution. The higher courts are also approached to rule on questions of legislative competence,
mostly in the context of Centre-State relations.

In Shankari Prasad Vs. Union of India (1951) the first Amendment Act of 1951 was ¢hallenged
before the Supreme Court on the ground that the said Act abridged the right to property ‘and that it
could not be done as there was a restriction on the amendment of Fundamental Rights under Article
13 (2). The Supreme Court rejected the contention and unanimously held. "The terms of Article
368 are perfectly general and empower parliament to amend the constitution without any exception
whatever. This was carried over to Sajan Singh's case (1964), where the competence of parliament
to enact 17th amendment was challenged before the constitution. In Golak Nath Vs The state of
Punjab (1967) the validity of three constitutional amendments (1st, 4th and 17th) was challenged.
The Supreme declared that parliament under article 368 has no power to take away or abridge the
Fundamental Rights contained in chapter II of the constitution. Keshavanda Bharathi was another
major instance when the Supreme Court put forward certain basic structures to the constitution.

Judicial Activism

Judicial activism is the use of judicial power to articulate and enforce what is beneﬁcilal for the
society in general and people at large. It is defined as It is defined as a "philosophy of judicial
decision-making whereby judges allow their personal views about public policy, among other
factors, to guide their decisions”. Judicial activism means active role played by the judiciary in
promoting justiceists the right to strike down any legislation or rule against the precedent if it goes
against the Constitution. Thus, ruling against majority opinion or judicial precedent is not
necessarily judicial activism unless it is active. In the words of Justice J.S Verma , Judicial
Activism must necessarily mean “ the active process of implementation of the nile of law, essential
for the preservation of a functional democracy”. In a modern democratic set up, judicial activism
should be looked upon as a mechanism to curb legislative adventurism and executlve tyranny by
enforcing Constitutional limits.

Judicial Activism in India

The Emergency of 1975 and its aftermath constituted defining moments for judicial activismi in
India. In the decision in ADM Jabalpur Vs Shukla (1976) the Supreme Court permitted civil
liberties to be suspended during the Emergency. The very Constitution of India permitted the
suspension of civil liberties in Part III, such as the right to personal liberty. The Constitution was
also amended extensively to permit the excesses of the Emergency. In 1975, therefore, permlttmg1
civil liberties to be suspended during the Emergency would arguably have constituted deference
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both to the intent of the framers of the Constitution and to legislative wisdom. Judicial activism
during the Emergency was clearly the need of the hour.

The landscape of recent Supreme Court rulings offers some ipteresting insights into the
metamorphosis of judicial activism in India. The Supreme Court recently issued a notice to the
Union government seeking an explanation of the steps taken by it to ameliorate the plight of Indian
studerts in Australia, who have been facing racially motivated attacks. F oreign policy is widely
considered to be non-justiciable. Yet, the interference by Indian courts has not wholly been
condemned. In another instance Supreme Court issued notice questioning the proliferation of
Mayawati statues, allegedly worth crores of rupees, in Uttar Pradesh.- Like foreign policy,
budgetary allocations are non-justiciable. But judicial interference in this matter too has not been
deprecated, nor is it worthy of serious censure.

Public Intrest Litigation .

Public-interest litigation (PIL) is lltlgatlon for the protection of the public interest. PIL may be
introduced in a court of law by the court itself (suo moto), father than the aggrieved party. Public
Interest Litigation is not defined in any statute or act. It has been interpreted by judges to consider
the intent of public at large. Although, the main and only focus of such litigation is only 'Public
Interest' there are various areas where a Public Interest Litigation can be filed. For the exercise of
the court's jurisdiction, it is unnecessary for the victim of the violation of his or her rights to
personally approach the court.

Any public-spirited person can file a Public Interest Litigation case (PIL) on behalf of & group of
persons, whose rights are affected. It is not necessary, that person filing a case should have a
direct interest in this Public Interest Litigation. For example: A person in Mumbai can file a
Public Interest Litigation for malnutrition deaths in Orissa. Someone can file a PiL. in the
Supreme Court for taking action against a cracker factory that's employing child labour. Any
person can file a PIL on behalf of a group of affected people. However, the court will depend on
the facts of the case to decide whether it should be allowed or not.

The Supreme Court through its successive judgments has relaxed the strict rule of ‘locus standi'
applicable to private litigation. A PIL can be filed when the following conditions are fulfilled:

. There must be a public injury and public wrong caused by the wrongful act or
omission of the state or public authority.

. It is for the enforcement of basic human rights of weaker sections of the
community who are downtrodden, ignorant and whose fundamental and constitutional rights have
been infringed. A Public Interest Litigation can be filed only against a State Central Government,
Mumclpal Authorities, and not against any private party.

A P‘I,Ir may be filed like a Wpt petition. However, in the past the SC has treated even letters
addressed to to the court as PIL, In People s Democratic Union Vs. Union of India, a letter addressed
by the petmoner organization seeking a direction against the respondents for ensuring observance
of the provisions of labour laws in relation to workmen employed in the construction work of
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projects connected with the Asian games was entertained as a PIL. The SC has encouraged the
filing of PIL for tackling issues related to environment, human rights etc. In early 90's have there
been instances, where judges have treated a post card containing facts, as a Public Interest
Litigation.

Evolution of PIL

The emergency period (1975-1977) witnessed colonial nature of the Indian legal system. During
emergency, state repression and governmental lawlessness was widespread. Thousands of innocent
people including political opponents were sent to jails and there was complete deprivation of civil
and political rights. The post emergency period provided an occasion for the judges of the Supreme
Court to openly disregard the impediments of Anglo-Saxon procedure in providing access to justice
to the poor.

In Hussainara Khatoon Vs. State of Bihar, (1979) the PIL was filed by an advocate on the basis of
the news item published in the Indian Express, highlighting the plight of thousands of under trial
prisoners languishing in various jails in Bihar. It was the first time that the Supreme Court acted
suo moto and dealt the question of under trial prisoners who were languishing in jails for decades
together. Under Cr.P.C. a person’s under trial detention is to be set off from his total period of the
sentence if found guilty. But due to enormous delay in judicial process, the under trial detention
exceeds the period of sentence prescribed for the offence. The Court held that right to speedy trial
was part of article 21 and that was deprived of. These proceeding led to the release of more than 40,
000 under trial prisoners. Right to speedy justice emerged as a basic fundamental right which had
been denied to these prisoners. The same set pattern was adopted in subsequent cases.

In Kadra Pahadiya & Others Vs Bihar a letter written by a social scientist was positively responded
to by Supreme Court. The apex court ordered acquittal of under trial prisoners who were young
boys. A prisoner wrote to Justice Krishna Iyer from prison cell that another prisoner in his
neighbour prison cell was being tortured by police by inserting a baton into his anus. This letter led
to a decision in Sunil Batra Vs Delhi Administration. The Supreme Court also took suo moto action
based on a newspaper report about a tragedy in which 25 mentally challenged patients were killed
at Ervadi of Tamilnadu state, by fire as they could not escape because they were chained to their
beds . The Court criticized the governments for non-implementation of Mental Health Act 1987.

In 1981 the case of Anil Yadav Vs. State of Bihar, exposed the brutalities of the Police. News paper
report revealed that about 33 suspected criminals were blinded by the police in Bihar by putting the
acid into their eyes. Through interim orders Supreme Court directed the State govemment to bring
the blinded men to Delhi for medical treatment. It also ordered speedy prosecution of the guilty
policemen.

Two judges of the Supreme Court, Justice V. R. Krishna Iyer and P. N. Bhagwati recognised the
possibility of providing access to justice to the poor and the exploited people by relaxing the rules
of standing. In the post-emergency period when the polmcal situations had changed, 1nvest1gat1ve
journalism also began to expose gory scenes of governmental lawlessness, repression, custodial
violence, drawing attention of lawyers, judges, and social activists. PIL emerged as a result of an
informal nexus of pro-active judges, media persons and social activists.

e ——
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PIL and Secial Justice

The concept of Public Interest Litigation (PIL) is in consonance with the objects enshrined in
Article 39A of the Constitution of India to protect and deliver prompt social justice with the help of
law.. In Dr. Upendra Baxi Vs State of U.P. (1987) the court entertained a letter from two professors
at the University of Delhi seeking enforcement of the constitutional right of inmates at a protective
home in Agra who were living in inhuman and degrading conditions. In Miss Veena Sethi Vs State
of Bihar, 1982 the court treated a letter addressed to a judge of the court by the Free Legal Aid
Committee in Hazaribagh, Bihar as a writ petition. In Citizens for Democracy through its President
Vs State of Assam and Others, 1995 the court entertained a letter from Shri Kuldip Nayar, a
journalist, in his capacity as President of Citizens for Democracy to a judge of the court alleging
human-rights violations of Terrorist and Disruptive Activities (Prevention) Act (TADA) detainees;
1t was treated as a petition under Article 32 of the Constitution of India.

Before the 1980s, only the aggrieved party could approach the courts for justice. After the
emergency era the high court reached out to the people, devising a means for a person, or an NGO,
to approach the court seeking legal remedy in cases where the public interest is at stake. Filing a
PIL is not as cumbersome as a usual legal case. PIL is working as an important instrument of social
change. It is working for the welfare of every section of society. It’s the sword of every one used
only for taking the justice. The innovation of this legitimate instrument proved beneficial for the
developing country like India. PIL has been used as a strategy to combat the atrocities prevailing in
society. It’s an institutional initiative towards the welfare of the needy class of the society.

PIL and court dynamics

In Public Interest Litigation (PIL), the nature of proceedings does not exactly fit into the accepted
common-law framework of adversarial litigation. The courtroom dynamics are substantially
different from ordinary civil or criminal appeals. While an adversarial environment may prevail in
cases where actions are brought to highlight administrative apathy or the government’s condonation
of abusive practices, in most public interest related litigation, the judges take on a far more active
role. It can be done by posing questions to the parties as well as exploring solutions. Especially in
actions secking directions for ensuring governmental accountability or environmental protection,
the orientation of the proceedings is usually more akin to collective problem-solving rather than an
acrimonious contest between the counsels. Since these matters are filed straightaway at the level of
the Supreme Court or the High Court, the parties do not have a meaningfu! opportunity to present
evidence on record before the start of the court proceeding. To overcome this problem, Courts have
developed the practice of appointing *fact-finding commissions’ on a case by-case basis which are
deputed to inquire into the subject-matter of the case and report back to the Court. These
commissions usually consist of experts in the concerned fields. In matters involving complex legal
considerations, the Courts also seek the services of senior counsels by appointing them as amicus
curiae. -

Supregir_le Court guidelines for PIL

During the late 80°s many PILs were filed in the Supreme Court. Even personal issues were
brought before the court. Thus in 1988 the Supreme Court was forced to provide certain guidelines
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for entertaining public interest litigation. Accordingly no petition involving individual/ personal
matier shall be entertained as a PIL matter. Letter-petitions falling under the following categories
alone will ordinarily be entertained as Public Interest Litigation:

1. Bonded Labour matters

.2. Neglected Children.

3. Non-payment of minimum wages to workers and exploitation of casual workers and complaints
of violation of Labour Laws (except in individual cases).

4. Petitions from jails complaining of harassment, for (pre-mature release) and seeking release after
having completed 14 years in jail, death in jail, transfer, release on personal bond, speedy trial as a
fundamental right

.5. Petitions against police for refusing to register a case, harassment by police and death in police
custody

.6. Petitions against atrocities on women, in particular harassment of bride, bride-buming, rape,
murder, kidnapping etc.

7. Petitions complaining of harassment or torture of villagers by co- villagers or by police from
persons belonging to Scheduled Caste and Scheduled Tribes and economically backward classes.

8. Petitions pertaining to environmental pollution, disturbance of ecological balance, drugs, food
adulteration, maintenance of heritage and culture, antiques, forest and wild life and other matters of
public importance

9, Petitions from riot —victims
10. Family Pension.
Judicial Reforms

Speedy trial is guaranteed under atticle 21 of the Constitution of India. Any delay in expeditious
disposal of criminal trial infringes the right to life and personal liberty guaranteed under article 21
of the Constitution. The debate on judicial reforms has thrown up number of ideas on how the
judiciary can set its own house in order. Alarmed by the backlog of inordinate delay in disposal of
cases, Fast Track Courts or Special Courts were constituted. Some high courts also started evening
benches. With regard to seedy redressal of grievances all the courts in India adapted modemn
technologies like internet.E-court system was introduced in Supreme Court and high courts: Court
judgments and case positions were made available in the intermet. The Supreme Court also
sanctioned video conferencing for trials.

The 18" Law commission report suggests concrete measures for judicial reforms. The major
proposals are;
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a) There must be full utilization of the court working hours. The judges must be punctual and
lawyers must not be asking for adjournments, unless it is absolutely necessary.

b) Many cases are filed on similar points and one judgment can decide a large number of
cases. Such cases should be clubbed with the help of technology and used to dispose other
such cases on a priority basis, this will substantially reduce the arrears. Similarly, old cases
can be separated and listed for hearing and their disposal normally will not take much time.

¢) Judges must deliver judgments within a reasonable time

d) Considering the staggering arrears, vacations in the higher judiciary must be curtailed and
the court working hours should be extended

e} Judgments must be clear and decisive and free from ambiguity, and should not generate
further litigation. '

f) Lawyers must not resort to strike under any circumstances

The commission observed that in almost every High Court, there is huge pendency of cases and the
present strength of the judges is sufficient to cope with the alarming situation. Thus it was
recommended that the number of judges should be increased. Together with this there was a
demand for 'mo_re high court benches to ensure easy access and speedy justice delivery to citizen.
This was also suggested for Supreme Court. The Supreme Court benches in southemn and eastern
parts of the country were also recommended.
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MODULE-6

Grassroots democracy: Evolution of PRI in India73 rd and 74 th constitutional amendments,
Role of Panchayath raj in rural development

Introduction

When India became Independent, Panchayat institutions were given little importance. Since
the framers of constitution put their heads together to elaborate the central and state administration
in its infinitesimal, the ambition of village panchayats was remained within the descriptive scope of
Article 40 in the Directive Principles of State Policy- the wish list followed by the staies in the
making of laws. Etymologically the term ‘panchayat’ has an Indian origin. Historians have
identified patterns of association and resistance among peasant communities in both north and
south India. The terms used to describe such communities include the bhaiband or ‘brotherhoods
in the villages of the Bombay Deccan, and the nurwa and patidar i Gujarat. Further back in time,
the gana, sabha, samiti and parisad in the north, and the radu, brahmadeya and periyanadu in
southern India, refer to equivalent political or social communities, while anthropologists have
observed the functioning of caste panchayats in the present day. To a large extent, however, the
modern idea of the panchayat, its nature and its functions, derives from the image of the Indian
village Community conjured up in the writings of Sir William Jones, Hector Munro, Mountstuart
Elphinstone, John Malcolm and a variety of other colonial authors in the late eighteenth and early
nineteenth centuries.

Panchavathi raj and the Brirish Raj

References to panchayats and janapadas in ancient Vedic texts, translated into English for
the first time by orientalist scholars, played a part in persuading British officials that here was to be
found an elemental unit of Indian society and politics. It’s most brief and influential expression
may be found in Charles Metcalfe’s defence of the mahalwari system of revenue settlement
adopted in the newly ceded and conquered territories of the North-Western Province (later UP).
Describing the fortified villages which sprung up around Delhi in the years after the collapse of
Mughal power in 1761 Metcalfe wrote to the 1832 Select Parliamentary Committee on the East
India Company’s charter in brilliantly evocative terms:

“The village communities are little republics, having nearly everything they can want
within themselves and almost independent of any foreign relations. They seem to last where
nothing else lasts. Dynasty after dynasty tumbles down; revolution succeeds to revolution; Hindu,
Pathan, Mogul, Mahratta, Sikh, English, are all masters in turn; but the village community remains
the same... This union of the village communities, each one forming a separate state in itself, has, I
conceive, contributed more than any other cause to the preservation of the people of India through
all the revolutions and changes which they have suffered, and is in a high degree conducive to their
happiness, and to the enjoyment of a great portion of freedom and independence™

The idea of the Village Community, and of the panchayat or village council, subsequently
assumed enormous importance in the writings of Henry Maine, who, in an effort to contradict the

Roman school of law, reEresemed by Austin, sets out to describe in his influential Ancient Law
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(1861} the historical evolution of legal systems, linking these systems to what he saw as the various
stages in the progress of Civilisation. This theory was later underlined in the writings of Baden-
Powell and others (The Indian Village Community) and became one of the backbones of the theory
of indirect rule developed in India in the second half of the nineteenth century, as well as extending
elsewhere into other British colonial territories.

A measure of democratic local government was also introduced, beginning with Municipal
Boards in 1882,which were set up to administer those towns large enough to have a magistrate.
However, the village community and its panchayat, remained a first resort in case of dispute,
practically at least if not juridicaly, over large parts of rural India. The problem with this was that
lineage, locality and caste were the main determinants of traditional village tribunals, and the
village panchayats were often no more than caste panchayats. This was a poor apparatus upon
which to heap the burden of jurisdiction and the legal standards expected of a British-style system
of justice,

Furthermore, despite the best efforts of Elphinstone in Maharashtra, Munro in Madras and
the Lawrence brothers in the Punjab, no matter how hard they were pressed, British district
collectors were always reluctant to devolve much of their power to a lower level. At the same time,
the parallel development of the British court system meant that villagers were becoming
increasingly reluctant to submit their disputes to the informal jurisdiction of a group of elderly high
caste males, and when they did so, would often request the local British magistrate to overturn a
judgement they had just received if it were not to their liking. The real authority of the village
panchayat therefore, where it existed, was thus steadily eroded.

The rise of a substantial middle class in towns and villages in the UK, influenced
development of local self govemment as a major theme in British society and politics in the late
nineteenth century. Magnificent town halls were constructed, parish councils were vested with new
powers, and Rotary societies flourished, while the village community and, the panchayat, as
reflected in the orientalist imagining of India. It was no great surprise that, in the wake of Lord
Ripon’s enthusiasm for local self-government in the 1880s, attempts were made by Willtam
Wedder burn in Bombay, Elphinstone’s former province, and by others, to revive the village
panchayat. ‘On the platform under the tree in the village’, Wedderbum wrote, “truth is spoken, but
not often in the law courts...’Unfortunately, just as many were suspicious as were enthused by the
idea of village committees, arguing that they were liable to corruption and were so irrevocably
faction-ridden as to make them incapable of impartially administering any form of justice, no
matter how trivial the limits of their authority may be.

Panchavathi raj and provincial administration

In 1920, following the report of the Royal Commission on decentralisation and the
Montagu-Chelmsford report of 1918, the village panchayats were formally vested with legal

. powers in no less than five provinces, including the Punjab, Central Provinces and UP. There were

sound practical motives for this course of action: most official commentators accepted that by this
date the ‘ancient’ village communities of which Metcalfe had written, if they had ever existed, were
all but extinct. And should anyone doubt it, reference could be made to the 1911 census, in which
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particular efforts had been made to track down and enumerate village committees. The census

concluded that the ‘myth’ of their existence had ‘probably arisen-from the fact that a village is
generally, if not invariably, formed by members of the same caste’, and that castes often had their

"' own panchayats, even though the village might not.

However, the various provincial administrations went ahead and formally invested village
committees with a combination of administrative and judicial powers. Economy was a strong

-motivation: it was hoped that the panchayats might relieve pressures on the overstretched district
-and provincial courts. There was also the desire that by conferring powers upon villages, and
.. ~éutting out the overeducated (and increasingly troublesome) class of collaborators upon whom the
.- . British depended for much else in their administration. The white rulers might further cement the
"bond between themselves and their loyal subjects. b

»

The “composition of these village committees and the powers they exercised varied
enormously from province to province. Most were democratically elegted, although in the UP all
elections by the gaon sabha had to be approved by the local magistrate. Although hardly “a
straditional’ method of selection, this procedure at least had the merit of locality combined with
some sort of oversight. Nearly all of them were constituted primarily to carry out judicial business.

In Punjab, Bombay and the Central Provinces the panchayats covered about one- tenth or
one-fifteenth of the countryside; in UP a quarter of the province was brought under their
jurisdiction; and in Bengal and Madras presidencies panchayats were set up throughout the length
of the country. While initially enjoying some measure of success (the Bengal panchayats disposed

g i' of some 122,760 cases in 1925), the picture thereafter was one of steady decline, partly because,
~ their jurisdiction was all too easily subverted by resort to a British court. Iromcally it was during

this same period, when the British were somewhat cynically encouraging the Panchayati system

" and putting its role into statute that the idea of the panchayat also entered into nationalist discourse.

' Nationalist and Self Government

To nationalists, the panchayat_was not simply a cheap and easy means of indirect rule.

" “Rather it was a symbol of the type of democratic government which Mahatma Gandhi and others
' ‘wished to see supplanting that of the Europeans post-independence. Gandhi was well educated and
*' deeply influenced by a variety of western writers, including Leo Tolstoy, whose vision of a self-

$ustaining community he absorbed. He was also strongly influenced by his reading of Sir Henry
Maine, using Maine’s Indian Village Communities as one of the principal items of evidence in a
petition to the Natal Assembly in 1894, in which he argued that the franchise should be extended to
members of the Indian community.

l A key passage in the Petition reads as follows: The Indian nation has known; and has

..exercised, the power of election from tlmes prior to the time when the Anglo-Saxon rageg first

. .- became acquainted with the principles of representation...’ In support of the above, your Petitipners

beg to draw the attention of your Honourable Assembly to Sir Henry Summer Maine’s, Killage

. Communities, where he has clearly pointed put that the Indian races have been familiar with

. representative institutions almost from time 1mmemor1al That eminent lawyer and writer has
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shown that the Teutonic Mark was hardly so well organised or .o essentially representative as an -
Indian Village community until the precise technical Roman form was grafted upon it.

. Gandhi went on to quote Chifolm Anstey in a speech delivered before the East Indian
Association in London, in which ‘the East’ was described as ‘the parent of municipalities’, and it
was said that ‘local self-government in the widest acceptation of the term’ was ‘as old as the East
itself . Gandhi himself then insisted, somewhat imaginatively, that every caste in every village or
town has its own rules and regulations, and elects representatives, and furnishes an exact prototype
of the Saxon Witans, from which have sprung the present Parliamentary institutions. He warmed to
this theme again in a letter addressed to ‘Every Briton in South Africa’ , published as a pamphiet in
1895: To say that the Indian does riot understand the franchise is to ignore the whole hlsmi'y of
India. T

Representation, jn the truest sense of the term, the Indian has understood and appreciated
from the earliest ages. That principle — the panchayat — guides all the actions of an Indian. He -
' considers himself a member of the panchayat, which really is the whole body civic to which he
belongs for the time being. This may be equivalent with the city state people. They identified
themselves with the polis-the city state. His argument was threefold: firstly that the Indian-people
were as civilised as any other and therefore. entitled to vote; second that they were long accustomed °
to the concept of representative democracy and indeed _enjoyed the powers of voting - at least some -
of them — for members of municipal councils and provmc1al assemblies in India, and thlrdly, that
the Indian community was not at all political and that if given the vote they could be relied up o
more often than not never to exercise it or, when doing so, to confine their support to modest a.
conventlonal candidates who would uphold the status quo. Gandhiji reassured his readers that
Indians were rarely ever likely to stand for election, ds few of them were sufficiently well educated
in English to be able to keep up with the level of debate in the assembly chamber. In later years
" Gandhi’s supporters perceived in village-based- action not only the means to swaraj, in a personal
sense, but also the means towards a national awakening and wholesale programme of social and
economic reconstruction.

Gandhi himself was rarely so radical in his own writings on the subject; indeed, he does not
even mention the idea of village self-govérnment in Hind Swaraj, his erstwhile nationalist
" manifesto, published in 1910. He nonetheless insisted that it"was a good Indian tradition to

subordinate self-interest to the collective decision of a Panch, and often. described the Indian
Natlonal Congress central working committee as one such Panch: a sort of elected oligarchy to
which unquestioning obedience was expected. At the same time, he freely admitted that the
practising institution of the Village panchayat was rarely.if ever likely to be found in effect. And
although he expressed the hope that it might be revived, he clearly did not expect it to happen in a
hurry. When asked in 1925 what should be done with those who borrowed capital from khadi
boards and then failed to return it, he answered that in an ideal world they would sybmit themselves
“to the judgement of a panchayat, but that since the idea of the panchayat is ‘as good as non-existent
+ how’, it would be best just to take them to court. ‘And in 1931 he wrote in Young India as follows:
Tl iwe may not replace trained judges by untrained men brought together by chance. What we'must
aim at is confirmed, impartial and able judiciary right from the bottom. I regard village panchayats
as an institution by itself. It must, however, be revived at any cost, if the villages are not to be
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ruined. Gandhi was thus a believer, but hardly an unequivocal champion of village self-
aovernment, and he fully accepted the practical limits to such a scheme.

Swadeshi movement in Bengal

The idea of village development through self-regulated councils was in fact first deployed
politically in India, not by Gandhi, but by Rabindranath Tagore as early as the 1900s, and it became
a major issue during the Swadeshi movement in Bengal between 1905 and 1910. CR Das, the
Bengali swadeshi campaigner, was amongst those who supported it. Like Gandhi, CR Das spoke on
the issue during his Presidential Address to the Bengal Congress in 1918, advocating the growth of
village councils as a means of economic development. The policy was later written out of the
manifesto of the Bengal provincial congress following pressure from the Zamindar lobby. In 1922
CR Das became President of the Indian National Congress, and in his Presidential address he again
urged, as a requisite of Swaraj, the ‘organisation of village life and the practical autonomy of small
local centres’. “Village communities must not exist as disconnected units’, he argued, but be ‘held
together by a system of co-operation and integration’. He concluded: ‘I maintain that real Swaraj
can only be attained by vesting the power of government in these small local centres’, and he
advised the Congress to draw up a scheme of government based upon these proposals. As a result
of this an Outline Scheme of Swaraj was drawn up by CR and Bhagavan Das, presented to
Congress in 1923 and adopted as party policy.

This plan recommended a massive decentralisation of government after Independence, the
righer centres of governmental power being reduced and the organ of administration becoming the
panchayat, organised into village, town, district, provincial and all-India units of government. The
purpose behind this idea was the upliftment of India’s villages and, as the memorandum put it, the
‘spiritualising of India’s politics by changing the Whole culture and civilisation of society from its
present mercenary to a missionary basis’.

Gandhi and the Indian National Congress were not the only advocates of panchayats. The
enthusiasm for the village, for co-operation and for local self government, was shared by a variety
of liberal colonial officials — particularly members of the government’s revenue and agricultural
departments, who saw the ‘intermediary classes’, whether moneylenders or lawyer-politicians, as a
drain upon society and a barrier to progress, particularly in the progress of the revenue receipts.
Neither Gandhi nor the British advocated anything so radical as land reform — this would be too
revolutionary, but both expressed enthusiasm for the possibilities afforded by cooperation, the
cooperative movement being increasingly encouraged by the British in the 1920s as the idea of the
panchayat was taken over by the nationalists.

Village swaraj

As the nationalist strupgle progressed, Gandhi became more ambitious for the idea of
village self-government. His clearest and most often quoted exposition of the idea dates from 1942,
when he wrote of ‘village swaraj’, in words that closely echoed those of Metcalfe: “My idea of
village swaraj is that it is a complete republic, independent of its neighbours for its own vital wants
and vet interdependent for many others in which dependence is a necessity... As far as possible
every activity will be conducted on the co-operative basis. Theie will be no casies such as we have
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today, with their graded untouchability. Nonviolence with its technique of satyagraha and non co-
operation will be the sanction of the village community... The government of the village will be
conducted by a panchayat of five persons elected annually by the adult villagers, male and fernale.
possessing minimum prescribed qualifications... Since there will be no system of punishments in
the accepted sense, this panchayat will be the legislature, judiciary and executive combined to
operate for its year of office... Here there is perfect democracy based upon individual freedom. The
individual is the architect of his own government. The law of non-violence rules him and his
government. He and his village are able to defy the might of a world. For the law governing every
villager 1s that he will suffer death in the defence of his and his village’s honour. ..”

Later on, Gandhi described his vision in an interview given just two years before his death.
In this structure composed of innumerable villages, there will be ever widening, never-ascending
circles, Life will not be a pyramid with the apex sustained by the bottom. But it will be an oceanic
circle whose centre will be the individual always ready to perish for the village, the latter ready to
perish for the circle of villages, till at last the whole becomes one life composed of individuals,
never aggressive in their arrogance but ever humble, sharing the majesty of the oceanic rule of
which they are integral units.

Jawaharlal Nehru also warmed to the idea, asserting in The Discovery of India that in
ancient times ‘the Village panchayat or elected council had large powers both executive and
Judicial and its members treated with great respect by the Kings officers.” However, this was little
more than a fit of historical imagination, with few practical implications as far as Nehru’s Congress
policy was concerned. Soon after writing it he was indeed engaged in discussions with P
Thakurdas, GD Birla, JRD Tata and others, which led to the drawing up of the famous Bombay
Plan of January 1944, setting the framework for India’s social and economic development post-
independence: a world of industry, urbanisation and of partnerships in development between
government and the national bourgeoisie. '

Revival of Panchayati Raj

Following Gandhi’s death, the possibility of a continuing judicial and administrative role
for the village panchayat was considered, criticised and rejected byte Indian Constituent Assembly.
They stick to the earlier British assumption that such local organisations were prone to corruption.
Consequently, the only reference to panchayats at all in the Indian Constitution adopted in 1951 is
in Part IV in the Directive Principles of state Policy, which is non justiciable, and which merely
stated that ‘the state should take steps to organise village panchayats and endow them with such
power and authority as may be necessary to enable them to function as units of self-government’.
The same fate befell the cooperative movement. After a brief outbreak of enthusiasm in the 1950s,
cooperation was found more often than not to be sham in practice, and the cooperative ideal,
together with the panchayati ideal, was shelved by most government departments.

This disdain seems real when BR Ambedkar wrote: ‘what is the village but a sink of
localism, a den of ignorance, narrow-mindedness and communalism’. These pressures began to
make themselves felt soon after the launch of the first five-year plan. With the concentration of
development resources on the industrial sector in the first, and particularly in the second five-year
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plan; it rapidly became apparent that there were not the means available to carry into effect the rural
arm of the government’s development programme.

These shortcomings were manifested in the Community Development and National
Extension Service programmes, both of which weére the subject of an enquiry by a national
planning committee study team led by Balwantrai Mehta, a Member of Parliament, in 1957, The
study team concluded that if these programmes were to be effective, and affordable, and if repeated
interventions by officials were to be avoided, there was a desperate need for an agency at the
village level ‘which could represent the entire community, assume responsibility and provide the
necessary leade'rship for implementing development programmes.’ “The case for governmental
decentralisation was later affirmed by the National Development Council, and once again
panchayats came back onto the political agenda.

Belwant Rai Mehta Committee

The Balwantrai Mehta Cominittee was set up by the National Development Council
in 1957. It was assigned the task of study and recommendation for the reorganisation of
Community Development Programme. The report of the committee formally launched the
panchayati raj institutions in India. The Belwant Rai Mehta Committee report is widely hailed as
the Bible of Panchayati Raj and a master blue print for the organisation of panchayats in India. The
committee recommended for the three-tire Panchayati Raj system in India.

_These three-tires are

o the Gram-Panchayats at the village level or at the bottom,
. the Panchayat Samiti at the block level or in the middle and
. the Zilla Parishad at the district level.

Other important recommendations
a. creation of Panchayati samiti to initiate development work at the local level,

b. The proposed Panchayat samiti would be an exclusive body comprising of the President of .
the panchayat, members from SC and Women. MPs and MLAs would become its associate
members.

¢. The District collector was to be a member of Zilla parishad/District level panchayat.
“Chairman of the panchayat samities of the district would be the members of Zilla Parishad.
Zilla Parishad would have advisory, co-coordinative as well as the supervisory functions.

d. Scrutiny of the budget of panchayat samiti by the zilla parishad.

e. The papchéyat sgm'ilies would be given independent source of revenue.

H Ti’lf: Blﬁck Development Officer had t;) work as the Executive officer of the panchayait'
samiti, : :

.g. The State Government should have control over panchayat samities.
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Rajasthan was the first state to pass legislation authorising the constitution of a new style of . -
panchayat. The first, assuming largely administrative powers, was established at Naguar, in
October 1959. Another was soon set up at Shadnagar in Andhra Pradesh, and by 1959 every state
had passed a Panchayati Act and some sort of panchayat was thereafter established, in theory at
least, in nearly every village. i ;

1% T4y

It seems likely that the concept of Panchayati raj was both a response to financial exigencies'.. .

and to the emergent conflicts between the Congress government’s espousal of equality and welfare.:«.-
for all, and its heavily urban and industry-biased development planning. These conflicts heightened. . -
social and political fensions, and it is likely that Jawaharlal Nehru espoused the panchayat ideal for. .-

the same reason that in 1963 he espoused the so-called Kamraj Plan, which called upon Congress
politicians to resign from office and devote themselves to grassroots work in the rural areas. Both
could be seen as an attempt to undermine the influence of powerful and reactionary landed and

bourgeois state level politicians and to reaffirm his party’s links with the rural masses — just as the' =

British had sought to do some forty years earlier. There was also strong support in favour of the
Panchayati ideal among opposition groups. Jai Prakash Narayanwas a great advocate of panchayats X
in the late 1960s and early 1970s, his vision being quite a radical one, championing the notion of -
party less democracy. -

Problems of Early Panchavats

The problem was that these panchayats were set up largely, for developmental reasons, and
although constituted at village level (always including a certain number of women and Scheduled
Castes/ Scheduled Tribes), the executive powers usually lay at block level, where a block Samiti
was constituted by delegates.from a number of villages. Executive powers here were effectively
shared with the government block development officer, and above the block there were also Zilla
Parishads playing a supervisory and coordinating role. There'was thus very little continuity with the
primarily judicial panchayats of the 1920s, let alone with Metcalfe’s or even Gandhi’s idea of little
village republics. Where they' functioned at all, they served as a channel for developmental and shati
improvement works, and when in the later 1960s these programmes flourished, the village leve] .
panchayats played little part in administering them. This deficiency in community involvement was
highlighted in RC Jain’s 1985 study Grass without Roots.

With the shift of government expenditure away from industrial projects and into rural
development after 1966, funds were made available to train and appoint officials to carry on the
business of project implementation and management. The Block Development Officer therefore
flourished, and was soon joined by a variety of other specialist teams sent by different ministries,
each of which set up their éwn committees and other means of consulting with villagers, and none
of whom were willing to entrust their pet pfojgcts to _T:he control of villagers themselves.

Even as early as' 1964 these problems were publicised in a seminar held by the All-India
Panchayat Parishad, a veluntary association of panchayat organisations.across India, presided over -
by J aiyaprakash Narayan. The rapid deterioration of the panchayats constituted in the late 1950s and
early 1960s was further underlined in the report of the Asoka Mehta Committee on Panchayati Raj
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institutions which was set up in December 1977, and inciuded such luminaries as EMS
Namboodiripad and MG Ramchandran among its membership.

Asoka Mehta Committee

Asoka Mehta Committee on Panchayati Raj institutions submitted its report in August 1978
and made 132 recommendations to revive and strengthen the declining Panchayati Raj System in
the country. Its main recommendations are:

1. The three-tier system of Panchayati Raj should be replaced by the two-tier system,
that is, Zila Parishad at the district level, and below it, the Mandal Panchayat consisting of a
group of villages covering a population of the 15000 to 20000.

2. A district should be the first point for decentralization under popular supervision
below the state level.

3. Zila Parishad should be the executive body and made responsible for planning at the
district level.

4. There should be official participation of political parties at all levels of Panchayat
elections.

5. The Panchayati Raj institutions should have compulsory powers of taxation to
mobilize their own financial resources.

6. There should be a regular social audit by a district level agency and by a committee
of legislators to check whether the funds allotted for the vulnerable social and economic groups
are actually spent on them.

7. The state government should not supersede the Panchayati Raj institutions. In case of
an imperative supersession, election should be held within six months from the date of
supersession.

8. The Chief Electoral Officer of state in consultation with Chief Election
Commissioner should organise and conduct the Panchayati Raj elections.

9. Development functions should be transferred to the Zila Parishad and all
development staff should work under its control and supervision.

10. A minister for Panchayati Raj should be appointed in the state council of ministers
10 look after the affairs of the Panchayati Raj institutions.

11. Seats for SC and ST should be reserved on the basis of their population.

Due to the collapse of the Janta-Government before the completion of its term, no action
could be taken on the recommendations of the Ashok Mehta Commiites at the central level. |

%
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Panchayati raj bill

I 1985, Rajiv Gandhi became Prime Minister, and two committees were constituted. The
first, under GVK. Rao, was established to review the arrangements for rural development and
poverty alleviation. It recommended the revitalisation of Zilla Parishads, with the appointment of a
District Development Commissioner as Chief Executive of the Zilla Parishad. The second
committee, chaired by HM Singhvi, proposed the reorganisation of Panchayati raj institutions and
the setting up of effective village-level committees. Following this report the Sarkaria Commission
on Centre-State relations and a Parliamentary Consultative Committee also recommended that
there should be a significant strengthening of Panchayati raj institutions. After consultations with
Collectors and District Magistrates, and representatives of existing panchayats, a special meeting of
the All-India Congress Committee was convened to consider the matter. This obviously included
the political implications of a program of administrative decentralisation, but with the popularity of
Rajiv’s government by this stage sinking in the polls there was clearly nothing to lose by it.

A bill proposing an amendment to the Constitution, the 64th, was drawn up and presented to
Parliament in May 1989. The introduction of 64™ constitutional amendment bill in July 1989
represented the first attempt to confer constitutional status on rural local governments. This bill
proposed to make it legally binding upon all states to establish a three-tier system of panchayats at
village, intermediate and district level, each of them to be appointed by direct election and to enjoy
a fixed tenure of no more than five years. At the first attempt, the bill was passed by the Lok Sabha,
but rejected by the Rajya Sabha, following which the Congress called an election. The bill was
eventually passed after it was reintroduced as the 74th amendment bill for the second time in 1991
by the government of Prime Minister Narasimha Rao. It was passed by the Lok Sabha on 22-23
December 1992 and, following its ratification by half the states, it achicved Presidential assent in
April 1993 as the 73rd Amendment to the Constitution. '

The amendments were then officially enacted through the issue of government notifications
the Constitution (73rd Amendment) Act, 1992 (commonly referred to as the Panchayati Raj Act)
went into effect on April 24, 1993, and the Constitution (74th Amendment) Act, 1992 (the
Nagarpalika Act), on June 1, 1993. The amendments made a distinction between mandatory
(compulsory for all states) and discretionary provisions (states can take appropriate decisions over
these matters) And so, while many of the discretionary provisions laid out a vision and created a
space for individual states to legislatively innovate in reforming local government, ultimately, the
design and scope of particular reforms was left to the discretion of individual state legislatures. Of
the mandatory provisions of the Panchayati Raj Act, the most critical are those that strengthen the
structure of representative democracy and political representation at the local level.

The 73" and 74" Constitutional Amendments

The importénce of the 73™ and 74™ constitutional amendment Acts is that it provides
constitutional status for panchayats and Municipalities in India. Hereinafter, they are enjoying
powers which a constitutionally protected and listed  in 11™ and 12" schedules of Indian
constitution. A new part, Part IX also incorporated in the constitution entitled “The Panchayats™ in

[EET—— e aae————————
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the constitution of India. There are 29 subjects for panchayats and 18 areas of local 1mportance ‘are
reserved for Nagarapahkas {municipal bodies)

The Eleventh Schedule added to the Constitution of India by the 73rd Amendment Act lists
a comprehensive range of development activities to be entrusted to Panchayati Raj Institutions as a
part of the decentralization process. :

1: - Programmes for productive activities — agriculture, irrigation, animal husbandry,
" fuel and fodder, poultry, fishery, small-scale mdustrles including food processing and cottage
industries;

2. Land development programmes — land reforms, soil conservation, minor irrigation,
water management and watershed development, wasteland devélopment, social forestry and
grazing lands;

3. Education and cultural activities — primary schools, adult education, technical
education and libraries;

4. Social welfare — women and child development, family welfare, care of people with
physical and mental disabilities; . :

5. Provisions of civic amenities — drinking water, rural electrification, non-
conventional sources of energy, rural roads, bridges, culverts, waterways, sanitation, rural
housing and health; Y

6. Poverty allev1at10n and allied programmes for social and economic advancement of
the weaker sections; -

7. Maintenance of communit)? assets and public distribution system;
8. Organization and control of rural markets and village fairs.
The key mandatory provisions are:

The establishment in every state (except those with populations below 20 lakhs) of rural
local bodies (panchayats) a three tier system of panchayati raj system comprising of Village
Panchayat, intermediate panchayat (Block Panchayat in Kerala) and District Panchayat. Thus Act
provides uniformity in the structure of panchayati raj throughout the country. However states
having a population below 20 lakh may not constitute panchayats at the intermediate level.

-

Compulsory provisions in the Act, . . - . 3

a) Orgamsatlon Grama Sabha in a village or group of v1llages Estabhshment of three tire
panchayat system in all states.

1

b) Direct elections to all seats in the panchayats at all levels, e
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c) Compulsory elections to panchayats every five years. In the event that a panchayat is
dissolved prematurely, elections must be held within six months and the_ newly elected
members enjoy the rest of the period.

d) Mandatory reservation of seats in all panchayats at all levels for Scheduled Casts and
Scheduled Tribes in proportion to their share of the panchayat population.

e) Compulsory reservation of fifty perceﬁt of all seats in all panchayats at all levels for
women, with the reservation for women applying to the seats reserved for SCs and STs
. as well, Al

f) Indirect elections to the position of panchayat chairperson at the intermediate and
district levels.

g) Mandatory reservation of the position of panchayat chairperson at all levels for SCs and
STs in proportion to their share in the state population.

In addition, the act mandates the constitution of two state-level commissions:

1. An independent election commission to supervise and manage elections to local bodies
and ) :

2. A state finance commission, established every five years, to review the financial
position of local bodies and recommend the principles that should govern the allocation
of funds and taxation authority to local bodies.

Urban Local Governments and 74™ Amendment 1992.

L

The Act added a new part, Part IX A. entitled as “the Municipalities” in the constitution.
The Act gives constitutional status to the municipalities. It has come under the justiciable part of”
the constitution of India. The Act provides for three types of Municipalites. They are

- "a) Nagar panchayat; at transitional area i.e., area in transition from rural to urban area.

b) Muncipal council; for a smaller urban area.

¢) A municipal corporation for a larger area. '

L

Representatives are elected as the manner in which elections are conducted to panchayats.
But the Act allows certain persons having special knowledge, the members of lok sabha, Rajya
Sabha, or MLAs, as special representatives without the right to vote in the municipal organs. The
act recommended for the constitution of ward committees (similar to Grama Sabha) consisting of
one or more wards. Reservation of seats and manner of election are on the same line with
ﬁanchayati raj institutions. ' ' ’

F_unctiona-llifems of urban local bodies

1. Urban planning
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2. Regulation of land use and construction of buildings
3. Roads and bridges

4,  Water supply, public health, sanitation etc.

5. Fire services

Urban forestry, protection of environment etc.

Slum improvement and up gradation.

8.  Urban poverty alleviation..

9. Bunals and burial grounds. Crematoriums etc.

10. Public amenities including street lighting, parking lots etc.
11. Regulation of slaughter houses and tanneries.

12. Care for disabled and downtrodden.

Devolution in local self governments

Devolutionary aspects of local self governments make them more relevant in the context of
developmental administration. Development of administration and Administration development are
simultaneously carried out by these administrative units. Creation of Finance commission and
District planning committee should be mentioned here. State level election commission is also
established for superintendence, direction and control of elections to local self governments. It acts
independently of the Election Commission of India. It is worthwhile to study the nature of Finance
Commission and District Planning Committee as they show that how does the Amendment ensure
proliferation of power to the grass root level of Indian democracy. The system revokes the
traditional concepts of centralised planning and addresses the local needs. This is the only way we
can change entire administrative scenario of the country. The aim of developmental administration
can be materialised with this irrevocable initiative made by our parliament.

State Finance Commission

The state finance commission review the financial position of local bodies and make
recommendations to the govemor as to:

1, the principals that should govern

a. The distribution between the state and the local bodies, the net proceeds of the taxes
duties, tolls and fees levied by the states.

b. The determination of the taxes, duties, tolls and fees that may be a551gned to the
local bodies.

¢. The grants-in-aid to the municipalities form the consolidated fund of the state.

R e e e e
Indian Government and Politics Page 29



School of Distance Education

2,The measures needed to improve the financial position of the municipalities.

3,Any other matter referred to it by the governor in the interest of sound finance of the
municipalities.

District Planning Committee

It is suggested that every state should constitute a District Planning Committee to
consolidate the plans prepared by panchayats and municipalities in the district. The state legislature
is empowered to make necessary laws for the constitution, composition, powers and functions of
the District Planning committees. The Act lays down the four-fifth of the members of a district
planning committee should be elected by a district panchayat and municipalities in the district from
amongst themselves. There is a provision of Metropolitan Planning Committee in every
metropolitan area.

Grama Sabha

The grama sabha or village assembly lies at the base of PR superstructure. It consists of all
the adult citizens who have been entitled to vote. The village panchayath owes responsibilities to
the gramasabha. [t presents a budget account and annual administrative reports before gramasabha.
In Indian democratic decentralization, gramasabha has to play a key role and it had a great
significance. The 73" constitutional amendment and PR act ensures the importance of gramasabha
in democratic decentralization. The 73" constitutional act also envisages empowered gramasabha
as the parliament of PR institutions.

The gramasabha meets in every 3 months. Besides, special meetings of grama sabha can be
convened. The sarpanch can convene the grama sabha meeting. Government can authorize the
collector or sarpanch to call a special meeting for the gramasabha. Gramasabha is to be held by .
rotation from time to time in each of village of the grama panchayath at convenient places as the
sarpanch decides..

The quorum for gramasabha is 1/10™ of the total electorate out of which 1/3
should be women. In the case there is no quorum, the sarpanch or the president of the meeting shall
adjourn the meeting to other date. Gramasabha had specific responsibilities to function. Such
responsibilities are;

1.Propagate information about development and welfare measures.
2. Participate and propagate activities which related to development , health and literacy

3. Collect basic socio economic information etc.

Grass root level Democracy in Kerala- land marks

Panhayathi raj system was well known to the people of Kerala. The most signiftcant of Sri
Mulam Thirunal's reform was the formation of the Legislative council consisting of members from
the Taluk level onwards. The Government of Travancore initiated a village Panchayat Act on

January 25, 1925. The object of this regulation was to initiate the institution of self-government
R e e e R R ey A v e o v e e s s,
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from.the very bottom, viz., from the village itself, in other words, to make the village a vital part in
the system of government. The next development of Palchayat Organisation took place in 1937

when the Travancore Vlllage Union Act IX was passed by which 39 village unions were
constituted.

The Panchayat Act enacted in 1950 created 548 panchayats in Kerala. Between 1950 and’
1970 are specially marked by the appointment of three statutory committees for the purpose — the
Administrative Reforms Commitiee (1958), The Commission for Delimitation of Panchayat Areas’
(1959) and the Admmlstratlve Reorgamsatlon and Economy Commlttee {(Vellodi Committee 1965).

. - Structure of panchayats was determined by their annual income. The number of members
was determined by the state government and a sealing of maximum number of members was made

' as seven, One seat was glven to SC/ST population, provided their presence in the constituency is
below 5%. A village council was proposed .with judicial powers, Panchyats were constituted in
every village on 1:1 basis. O. Chandumenon ommittee, The commission for' Dellmltatlon of
Panchziyat Areas (1959) suggested Panchayati Raj system of administration in Kerala in which
Panchayat, Taluq Coluncil, Block and District Council. The government of Kerala enacted in 1960,
a Kerala Panchayat Act unifying the existing laws in the Malabar and Travancore. With the
enactment of the Kerala Panchayats Act, 1960, the State of Kerala had accepted a uniform law for

- the administration of Panchayats. The Kerala District Administration Bill was another land mark in
the history of grass root level democracy in the state. The bill proposed in 1978 by the then chief
minister AK Antory and passed the Bill in1979 when the Chief Ministership was in the hands of
the CPI leader P.K. Vasudevan Nair. Every District Council shall be a body known by the name of
the district, .

After the constitutional amendments e local self governments in Kerdla act as a role
model to every other state. Power devolution is complete and 'local -self governments attained
maximum power.to control the destiny of people. The Grama Sabhas are effective grassroot
legislative bodies in Kerala. =
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